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Overview

´KFN objectives
´KFN participation in the development 

of Bill 38 and 44
´KFN comments on Bill 38 and Bill 44
´KFN recommendations.



KFN Objectives
´ Ensuring that legislation will not have an adverse impact on KFN 

members in the exercise of constitutionally protected s. 35 rights.
´ Ensuring that the recognition and affirmation of KFN’s 

constitutionally protected s. 35 rights are paramount 
considerations in the development of land and resource 
legislation in the NWT.

´ Properly framing the jurisdictions and authorities of the GNWT in 
relation to the jurisdictions and authorities of KFN, other 
Indigenous Governments and co-management boards 
established pursuant to land claim agreements.

´ Establishing a positive framework for the further development of 
a cooperative and coordinated system for the management of 
lands, resources and rights in respect of waters in the Northwest 
Territories between the GNWT and Indigenous Governments.



KFN Participation
in GNWT Legislative Development
´ KFN worked collaboratively with ENR and other IGOs in the development of 

the legislative framework and drafting proposals for the Protected Areas 
Act. 

´ KFN is unable to recommend the process followed by ENR in developing 
the draft Forest Act. It did not provide for effective IGO participation or 
collaboration, and the draft Forest Act is seriously deficient as a result.

´ KFN believes that Indigenous Government participation in legislative 
development is a vital part of the commitments made in the Devolution 
Agreement and the Intergovernmental Agreement on Land and Resources
to coordinate and cooperate on matters related to lands and resource 
management. 

´ KFN remains committed to working with the GNWT and with other 
Indigenous Governments to establish a positive framework for a 
cooperative and coordinated system management of lands, resources 
and rights in respect of waters in the Northwest Territories. 



Land and Resource Legislation
Process Recommendations
´ Bill 44 was not developed using the co-drafting approach. There was 

inadequate opportunity for dialogue, and no opportunity for ENR and 
Indigenous Governments to seek consensus on the key provisions of draft 
legislation through the technical working group before it was introduced.

´ In contrast, Bill 38 was extensively co-developed, and reflects substantive 
consensus between GNWT and IGOs.

´ KFN believes that significant issues in Bill 44 could have been addressed had 
the co-drafting process been followed.

´ KFN recommends including provisions in land and resource legislation 
(including Bill 38 and 44) to require the Minister to collaborate with IGOs and 
renewable resource management boards prior to developing regulations or 
proposing future amendments.

´ KFN recommends that consideration be given to making amendments to the 
Rules of the Legislative Assembly that require a Minister introducing public lands 
and resource bills to the Assembly to confirm that the bill was co-developed in 
collaboration with Indigenous governments, and to indicate whether or not the 
bill has the support of Indigenous Governments.



Summary of KFN Comments
Bill 38 – Protected Areas Act
Potential Impact on Rights Consultation/ Accommodation Recognition of Rights
MINIMAL. The Bill recognizes 
the priority of Indigenous 
rights, and provides 
guarantees that no permits 
or fees will be required to 
exercise such rights in 
protected areas. 

Any established protected 
areas will be subject to the 
provisions of land claim and 
self-government agreements.

EXTENSIVE. At a minimum, 
consultation with KFN will be 
required at each step in the 
process of nominating, 
reviewing, establishing, and 
managing a protected area.

GNWT is required to seek KFN 
consent for a new protected 
area in KFN territory through a 
negotiated establishment 
agreement. 

STRONG. The Bill recognizes 
that protected areas should 
be managed through 
cooperative and 
collaborative governance 
with of Indigenous 
governments and 
organizations.

The Bill provides extensive 
scope for shared decision-
making in the management 
of a protected area.



KFN Recommendations
Bill 38 – Protected Area Act
´ The definition of “land, resources and self-government agreement” should 

be expanded to enable prescribed agreements between an Indigenous 
government or organization and the GNWT to be included within the scope 
of this term in the legislation by adding:

(c) any prescribed legally binding agreement; 

´ This change would give that provisions relevant to protected areas that are 
or will be negotiated between Indigenous Governments and the GNWT in 
interim measures agreements, Recognition of Rights Agreements, and self-
government agreements not intended to be treaties are afforded priority 
under this legislation.

´ This expanded definition appears in Bill 34 – Mineral Resources Act. 



Summary of KFN Comments
Bill 44 – Forestry Act

Potential Impact on Rights Consultation/ Accommodation Recognition of Rights

MAJOR: The Bill proposes  a 
permit requirement for the 
exercise of Aboriginal and 
treaty rights. This is an 
unwarranted  and 
unnecessary infringement of 
rights.

Other ENR legislation 
provides express exemptions 
for Aboriginal persons 
exercising rights.

SIGNIFICANT: The roles of IGOs 
and RRCs are not fully reflected 
in how key decisions are made 
under the legislation.

Consultation and decision-
making outside of settled land 
claim agreements is not well 
considered. 

SIGNIFICANT: IGOs have no 
standing to appeal permit 
decisions under legislation.

Opportunities for IGOs to 
meaningfully participate in 
forest management planning 
are unclear.



Bill 44 – Forest Act
KFN Key Recommendations
PERMITTING REQUIREMENTS INFRINGE ON ABORIGINAL AND TREATY RIGHTS
´ s. 36(1) – the activities listed as requiring permits under this section include a 

range of activities that infringe on activities protected as Aboriginal and 
Treaty rights. 

´ If enacted as presently proposed, an Aboriginal person exercising s. 35 
rights to cut timber in circumstances where regulations require a permit 
would be subject to the search, seizure, arrest and punishment provisions of 
the Act. Section 96 of this Bill provides for penalties of up to 100,000 and 
imprisonment for up to one year on a first offense. 

´ In contrast, both the Wildlife Act and the draft Protected Areas Act provide 
express exemptions to Aboriginal rights holders from the requirement to 
obtain permits to exercise an Aboriginal right – see s. 17(1) of the Wildife Act 
and s. 27(1) of the Protected Areas Act. 

´ There is no reasonable justification for this infringement.



Bill 44 – Forest Act
KFN Key Recommendations
NO EFFECTIVE ENGAGEMENT WITH INDIGENOUS GOVERNMENTS
´ s. 12 and 13 of the Bill give the Supervisor discretion over the development 

of forest ecosystem management plans (“FEMPs”) and monitoring 
programs. 

´ s. 35(2) of the Bill requires FEMPs to be developed before harvesting 
agreements are issued – this is positive - but there are no mandatory 
requirements for monitoring or reporting. 

´ Similarly, there are no express requirements for FEMPs or monitoring 
programs to be developed in consultation and collaboration with IGOs, co-
management bodies, or with public engagment. 

´ This compares unfavourably with s. 24 and 25 of the Protected Areas Act,
where cooperative planning with IGOs or management bodies is 
mandatory, and where public engagement and reporting is required. 



Bill 44 – Forest Act
KFN Key Recommendations
NO APPEAL MECHANISMS FOR INDIGENOUS GOVERNMENTS
´ 46(1) and 47(1) provides for rights of appeal by applicants and license 

holders, but makes no such provisions for Indigenous Governments. 
renewable resources boards, or local harvester committees. This is a major 
deficiency in the Bill, as it leaves judicial review the only option to address 
KFN concerns over permit decisions.

´ 46(3) of the Bill additional exempts decisions made by a renewable 
resource board, council or Indigenous Government from appeals by permit 
applicants and license holders, but this exemption does not extend to 
decisions made by KFN pursuant to the Dehcho Interim Measures 
Agreement, as it only applies to decisions made pursuant to “land, 
resource and self-government agreements.”

´ There are no powers for the adjudicator or the Minister to direct an award of 
costs to any party on an appeal under the Bill. This potentially exposes KFN 
to significant costs to protect KFN rights.



Bill 44 – Forest Act
Additional Recommendations
´ “renewable resources boards” are defined, but there are no corresponding 

definitions or references to “local harvesting committees” as in the Wildlife 
Act (2014). Unlike the Wildlife Act, the Bill does not provide for local 
harvesting committees to be established in areas without settled land 
claims by agreement with the Minister. We recommend adopting 
definitions and language similar to the Wildlife Act s. 14 to address this gap.

´ Further, the role of local harvesting committees established under land 
claim agreements is not properly recognized, given that such committees 
(not the co-management boards) have specific powers and responsibilities 
under settled land claims and must consent to commercial forest 
harvesting licenses in some instances (see Sahtu 14.1.7). 



Bill 44 – Forest Act
Additional Recommendations
´ “sustainable use” does not include reference to cultural values. This is a 

gap, as the definition of “sustainable forest management” references 
social and cultural benefits. 

´ “cultural continuity” defined as proposed in the Protected Area Act should 
be included, and the definition of “sustainable use” should include cultural 
continuity as an objective that must be maintained together with 
ecological integrity and biodiversity. 

´ “land, resource and self-government agreements” should be defined to 
include “other prescribed agreements” as per our proposals on the 
Protected Area Act.



Bill 44 – Forest Act
Additional Recommendations
Part 1
´ s.4, s. 7 - The reference to “applicable required roles” under land, resource 

and self-government agreements is too narrow. Boards and councils have 
discretionary authorities under land claim agreements in addition to their 
prescribed responsibilities. We recommend dropping the term “required” 
from the provision.

Part 2
´ There is now scope for intergovernmental agreements under s. 7(7). 

However, is no reference to the responsibilities of local harvesting 
committees in this Part. We recommend revised language as per s. 9 and s. 
14 of the Wildlife Act.



Bill 44 – Forest Act
Additional Recommendations
Part 3
´ s. 9, 10 – the powers of the Supervisor are defined broadly, but are not 

expressly subject to the same requirements as the Minister under s. 7. The 
Supervisor should be subject to the same considerations as the Minister, and 
should not be able to exercise powers and authorities under the Act without 
regard to the requirements of s. 7(2) and s. 7(6) to ensure respect for 
Aboriginal and treaty rights and to enhance cooperation and 
collaboration with IGOs and co-management bodies.

´ s. 10 – Monitoring is entirely at the discretion of the Supervision. Monitoring 
should always be mandatory for areas where forest ecosystem 
management plans are in place. Where monitoring is carried out, reporting 
to IGOs, co-management bodies and the public should also be required. 
This provision should be amended to reflect these requirements.



“

”

2.1 The purpose of this Agreement is to formalize 
government to government relationships and allow 
the further development of agreements or other 
arrangements among the GNWT and Aboriginal 
governments for cooperative and coordinated 
Management of Lands and Resources, recognizing 
the rights, titles, jurisdiction and authority of each 
Party …

INTERGOVERNMENTAL AGREEMENT ON LAND AND 
RESOURCE MANAGEMENT (2014)

Mahsi!


