
	

	

	
	
	
	
	
	
	
	
April	24th,	2019	
	
Standing	Committee	on	Economic	Development	and	Environment	
Government	of	the	Northwest	Territories	
Yellowknife	NT	X1A	2L9	
	
To	the	Standing	Committee:	
	
Re:	GNWT	Legislative	Initiatives—Tłı̨chǫ	Government	Intervention	to	SCEDE	
	
	

1. Overview 

Please	accept	this	as	Tłı̨chǫ	Government’s	written	submission	in	support	of	our	presentation	to	
the	Standing	Committee	on	Economic	Development	and	Environment	(the	“Committee”).	This	
submission	provides	the	comments	and	perspective	of	Tłı̨chǫ	Government	on	the	Protected	Areas	
Act	(Bill	38,	the	“PAA”),	the	Environmental	Rights	Act	(Bill	39,	the	“ERA”),	and	the	Forest	Act	(Bill	
44)	(collectively,	the	“Bills”).	
	
Tłı̨chǫ	Government	supports	the	passage	of	the	Bills,	subject	to	the	comments	set	out	in	this	
submission.	In	general,	the	process	that	the	Department	of	Environment	and	Natural	Resources	
(“ENR”)	undertook	for	the	development	of	the	Bills	was	positive,	effective,	and	resulted	in	draft	
legislation	that	largely	reflects	the	priorities	and	concerns	of	Tłı̨chǫ	Government.	Tłı̨chǫ	
Government	recognizes	and	acknowledges	the	collaborative	and	consensual	approach	taken	by	its	
partners	in	the	Government	of	the	Northwest	Territories	(“GNWT”)	and	in	other	Indigenous	
Government	Organizations	(“IGOs”)	in	developing	these	pieces	of	draft	legislation.	
	
Given	that	the	Bills	were	the	result	of	a	long	collaborative	process	involving	GNWT,	the	Tłı̨chǫ	
Government,	and	other	IGOs,	at	this	stage	of	legislative	development	Tłı̨chǫ	Government	wishes	to	
focus	its	submissions	on	the	key	principles	and	procedures	that	are	essential	for	the	success	of	
resource	co-management	in	the	North	now	and	in	the	future.	This	submission	addresses	the	
broader	context	of	the	Bills,	the	process	through	which	they	were	drafted,	and	Tłı̨chǫ	
Government’s	comments	on	certain	remaining	substantive	issues	that	it	urges	the	Committee	to	
consider.	Tłı̨chǫ	Government	looks	forward	to	further	addressing	the	technical	details	of	the	Bills	
and	their	implementation	through	future	discussions	surrounding	the	development	of	regulations.	
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2. Background 

The	Tłıc̨hǫ	Agreement	
The Tłı̨chǫ are one of the Indigenous peoples of the NWT. The Tłı̨chǫ Agreement, brought into force in 
2005, confirms Tłı̨chǫ title to over 39,000 square kilometres of land. Tłı̨chǫ Government has primary 
legislative jurisdiction over Tłı̨chǫ lands. Tłı̨chǫ citizens also exercise Aboriginal rights, including 
harvesting rights, throughout the larger traditional territory of Mǫwhì Gogha Dè Nı̨ı̨tłèè, which spans 
Tłı̨chǫ lands, Crown lands, and the traditional and settlement lands of other IGOs. 
 
A system for the co-management of natural resources is an integral part of the Tłı̨chǫ	Agreement	and	
maintaining	and	developing	that	system	is	essential to reconcile the overlapping interests and legal 
jurisdiction of Tłı̨chǫ Government, other IGOs, and public government. Protection of the environment 
while promoting and facilitating responsible development and use of resources is a mutual and 
overriding concern. The Tłı̨chǫ Agreement provides for co-management in part through the 
establishment of regional land, water, and renewable resource boards on which Tłı̨chǫ Government, 
other IGOs, and public government are all represented.1 Any new legislation for the management of 
renewable and non-renewable resources in the NWT must work harmoniously with the Tłı̨chǫ 
Agreement and respect the co-management regime established pursuant to the Tłı̨chǫ Agreement. 
 
Devolution	
Devolution provided a historic opportunity for public and Indigenous governments to work in 
partnership to create modern, made-in-the-North legislation to govern the co-management of natural 
resources. It was an opportunity to co-draft and co-develop legislation for the consideration of the 
Committee, and the Legislative Assembly as a whole, that is reflective of the concerns and priorities of 
all Northerners, Indigenous and non-Indigenous alike. In particular, it provided an opportunity to update 
and modernize the resource management legislation in the NWT, in order to fully reflect, and respect, 
the modern land claim agreements—including the Tłı̨chǫ	Agreement—and	the	co-management	
regimes	that	have	been	established	pursuant	to	those	land	claim	agreements.	
 
The obligation of ongoing collaboration in the development of resource management legislation was 
expressly recognized in the Intergovernmental Agreement on Lands and Resources Management (the 
“Intergovernmental Agreement” or “IGA”), which provides for “cooperative and coordinated 
Management of Lands and Resources, recognizing the rights, titles, jurisdiction and authority of each 
Party.”2 The IGA provides for the collaborative development of resource management legislation 
through the joint Intergovernmental Council (“IGC”). The duties of the IGC include to “review and 
develop… legislative, policy or organizational changes… including the development of any new 
resource management legislation.”3 
 
As discussed below, the Bills were developed in part pursuant to and in accordance with the IGA and 
GNWT’s treaty obligations. 

																																																								
1		 Of	relevance	to	the	present	Bills,	the	Wek’eezhii	Renewable	Resources	Board	is	established	by	s	12.1.1	of	the	
Tłı̨chǫ Agreement as an institution of public government.	
2		 Intergovernmental Agreement on Lands and Resources Management, s 2.1 [IGA].	
3		 IGA,	supra,	s	5.1.	
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The	Legislative	Development	Process	
Tłı̨chǫ Government, along with other IGOs, has been actively involved in developing the Bills through 
Technical Working Groups (“TWGs”). The TWGs were convened pursuant to the IGA as collaborative, 
cooperative, government-to-government bodies under the auspices of the IGC. 
 
The TWGs provided forums in which the Bills could be jointly discussed and considered by 
representatives of both ENR and participating IGOs, including Tłı̨chǫ Government. ENR also provided 
draft copies of the Bills through the engagement and consultation process, consistent with the 
commitments of the IGA and Tłı̨chǫ Agreement, prior to their introduction in the Legislative Assembly. 
That said, given the experience gained from its membership on the TWGs, Tłı̨chǫ Government notes 
that greater efforts must be made in future by ENR and other GNWT departments to ensure that draft 
bills are provided earlier to TWG members and greater efforts must also be made to ensure that adequate 
opportunities to comment on and propose revisions to draft bills are provided to IGO members of the 
TWGs before bills are tabled in the Legislative Assembly. 
 
The TWGs worked to develop the draft Bills over the course of more than a year. It was at times a 
difficult process. Tłı̨chǫ Government expressed significant concerns in writing on several occasions. 
There are numerous lessons to be learned to ensure a more cooperative and collaborative working 
relationship between Tłı̨chǫ Government (and all IGOs) and ENR in the future. Ultimately, however, 
Tłı̨chǫ Government, other IGOs, and ENR all made significant concessions to co-develop draft Bills that 
could meet our various interests and reflect the stated purposes of the IGA. Tłı̨chǫ Government believes 
that, overall, the process undertaken by the TWGs was a good one and, while further improvements 
must be made in future, this collaborative, consensual, government-to-government approach to the co-
development of legislation is a profound step towards reconciliation and a model that demonstrates to all 
Northerners—and all Canadians—the genuine commitment to a reconciled and respectful model of 
governance that is being developed in the Northwest Territories.  
 
TWG members shared the goal of developing legislation that was respectful of Aboriginal and Treaty 
rights—particularly modern land claims and self-government agreements, like the Tłı̨chǫ Agreement—
and as well respectful of the unique intergovernmental realities that exist in the Northwest Territories. 
TWG members also shared the goal of developing a modernized, made-in-the-North suite of statutes 
that will ensure environmental protection of our lands and resources while also ensuring that our 
territory is attractive to industry and will be able to provide prosperity to all residents, both Indigenous 
and non-Indigenous, for generations to come. 
 
Tłı̨chǫ Government commends the ENR representatives who participated in the TWGs and worked 
collaboratively with their IGO partners. Their hard work in crafting creative solutions and compromises 
has resulted in draft Bills that we could all be proud of and support, subject to the specific comments set 
forth below. 
	

3. Specific Comments 

Bill 38: Protected Areas Act 
There are numerous areas of Tłı̨chǫ jurisdiction that can be impacted by the PAA through the 
establishment of protected areas. These include land and water rights, wildlife harvesting rights, and 
wildlife and environmental management rights. Notably, chapter 16 of the Tłı̨chǫ Agreement deals 
exclusively with protected areas. Tłı̨chǫ Government’s paramount concern is that the Bill honours the 
spirit and intent of the Tłı̨chǫ Agreement. 
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The PAA is not necessarily inconsistent with the Tłı̨chǫ Agreement, but the correspondence between the 
two instruments could be more clearly set out.  
 
Tłı̨chǫ Government specifically encourages the Committee to consider the important role of the 
renewable resource boards established under the modern land claim agreements, particularly the 
Wek’èezhı ̀i Renewable Resource Board (“WRRB”), and how the role and jurisdiction of the WRRB 
must fit within the protected areas regime that is established under the PAA. Pursuant to the Tłı̨chǫ 
Agreement, public government is required to consult or work with the WRRB in several ways respecting 
protected areas. Those modern treaty requirements should be fully and expressly integrated into Bill 38 
to ensure smooth operation of the PAA. Tłı̨chǫ Government encourages the Committee to consider the 
Wildlife Act as a successful model for integrating the WRRB into the operation of the PAA. 
 
Tłı̨chǫ Government encourages the Committee to specifically consider the relationship of renewable 
resources boards such as the WRRB with “management boards” established under the PAA and have the 
PAA do a better job at reflecting the scope of the WRRB authorities set out in the Tłı̨chǫ Agreement. 
For example, under the PAA, management boards would be “responsible for the management” of 
protected areas.4 There is no acknowledgement in the current draft of Bill 38 that a management board 
may need to consult or seek the approval of a renewable resource board where their operations might 
overlap nor is it expressly acknowledged that renewable resources boards can—and should—perform 
the work of “management boards” in areas with settled land claims. This should be expressly stated in 
the legislation. 
 
Bill 39: Environmental Rights Act 
The Tłı̨chǫ Government has no specific comments or concerns with respect to the ERA. Tłı̨chǫ 
Government again, however, urges GNWT and the Committee to be mindful of the provisions of the 
Tłı̨chǫ Agreement and the need for correspondence between our constitutionally-protected treaty rights 
and this legislation.  
 
Bill 44: Forest Act 
Under the Tłı̨chǫ Agreement, Tłı̨chǫ Government has jurisdiction over trees, plants, and forest 
management. The Forest Act overlaps with subject matter that is directly governed by chapters 13 and 
14 of the Tłı̨chǫ Agreement. Again, Tłı̨chǫ Government’s paramount concern is correspondence 
between the legislation and our modern land claim agreement.  
 
Like Bill 38, Bill 44 is not necessarily inconsistent with the Tłı̨chǫ Agreement, but confusion could arise 
from the absence of express correspondence. In particular, the preamble and purpose of the Forest Act 
should incorporate the key elements of chapters 13 and 14 of the Tłı̨chǫ Agreement, particularly the 
guiding conservation principles set out in sections 13.1.4 and 14.1.3. Tłı̨chǫ Government also 
encourages the Committee to consider having the Forest Act expressly acknowledge the WRRB’s 
integral role in forest and plant management under the Tłı̨chǫ Agreement, including with respect to 
legislative and policy development. Tłı̨chǫ Government again encourages the Committee to use of the 
Wildlife Act as a successful model. 
 
For	example,	if	the	WRRB	is	of	the	opinion	that	a	proposed	GNWT	permit	or	license	for	
commercial	forest	harvesting	will	have	a	significant	adverse	effect	on	wildlife	in	Wek’èezhìi,	then	
that	permit	or	licence	cannot	be	authorized.	See	13.3.1	of	the	Tłı̨chǫ	Agreement.	The	Forest	Act	
could	specifically	note	this	authority,	instead	of	relying	on	the	more	general	provision	in	section	4. 

																																																								
4		 3rd	session,	18th	Legislative	Assembly	of	the	Northwest	Territories,	Bill	38,	s	21(1).	
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Finally, Tłı̨chǫ Government encourages the Committee to consider the need to exempt persons 
exercising Aboriginal and Treaty rights from permitting requirements under Part 5 of the Forest Act. 
While s. 36(1) of the draft Forest Act does state that the issuance of a permit is to be “[i]n accordance 
with any applicable land, resources and self-government agreement … [and] any role, if any, given to a 
renewable resources board,” this provision, in Tłı̨chǫ Government’s view, does not go far enough. The 
Committee should consider alternative wording that provides a clear and express exemption for persons 
exercising Aboriginal and Treaty rights. 
 
Future Processes 
Despite the Treaty commitments set out above and the collaborative process observed for the Bills, none 
of their provisions currently mandate consultation and co-drafting with respect to the development of 
regulations, policy materials and future amendments once the Bills become law. In Tłı̨chǫ Government’s 
view, clear legislative provisions to this effect are required to ensure that none of the process concerns 
raised and addressed in drafting the Bills recur in their implementation.  
 
The federal Mackenzie Valley Resource Management Act is a useful model. It states that the “federal 
Minister shall consult the first nations, the Tlicho Government and the Déline	Got’ine	Government	
with	respect	to	the	amendment	of	this	Act.”5	It	also	sets	out	in	several	places	that	the	Governor	in	
Council	may	make	relevant	regulations	only	“following	consultation	by	the	federal	Minister”	with	
Tłı̨chǫ Government and other IGOs.6 Similar and express provisions in territorial legislation would both 
reflect the successful collaborative processes that have, to date, yielded positive results and as well 
respect the Treaty relationships. 

4. Conclusion 

The	Bills	are	crucial	steps	in	the	devolution	of	jurisdiction	over	lands	and	resources	in	the	
Northwest	Territories.	They	present	an	opportunity	for	the	creation	of	truly	made-in-the-North	
legislation	that	reflects	the	unique	circumstances	of	our	territory	and	the	unique	
intergovernmental	relationships	that	exist	here.	Tłı̨chǫ	Government	has	worked	closely	with	
GNWT	through	the	TWG	and	IGC	processes	as	the	draft	legislation	was	being	developed	for	the	
Legislative	Assembly.		
	
Tłı̨chǫ	Government	thanks	the	Committee	and	hopes	that	these	submissions	assist	as	it	discharges	
its	important	responsibility	to	review	the	Bills	and	propose	amendments	where	required.	
	
In	Tłı̨chǫ Unity, 

 
Grand Chief George Mackenzie 
	
Cc.  Hon. Bob McLeod, Premier of the Northwest Territories 

Hon. Wally Schumann, Minister of Industry, Tourism and Investment 
Hon. Robert C. McLeod, Minister of Environment and Natural Resources 
Shaleen Woodward, Deputy Secretary, Indigenous and Intergovernmental Affairs, GNWT 
Gary Bohnet, Principal Secretary, Executive and Indigenous Affairs, GNWT 
Mike Aumond, Secretary to Cabinet, Executive and Indigenous Affairs, GNWT	

																																																								
5		 Mackenzie Valley Resource Management Act, SC 1998, c 25, s 8(1) [MVRMA].	
6		 MVRMA,	supra	at	ss	90,	90.3(1),	90.3(2),	and	143(1).	


