
 

 
 
April 23, 2019 
 
Mr. Cory Vanthuyne, Chairman 
Standing Committee on Economic Development and Environment 
Northwest Territories Legislative Assembly 
Yellowknife, NWT 
Email: Cory_Vanthuyne@gov.nt.ca  
 
Re: Protected Areas Act (Bill 38) & Forest Act (Bill 44) 
 
Dear Mr. Vanthuyne: 
 
The Wek’èezhìı Renewable Resources Board (“WRRB” or “Board”) is established by section 12.1.2 
of the Tłı̨chǫ Agreement (the “Agreement”). The Board has authorities under Chapters 12 (Wildlife), 
13 (Trees and Forest Management), 14 (Plants), and 16 (Protected Areas) of the Agreement. The 
Board participated in the Technical Working Group (“TWG”), which worked on the legislation 
advanced by the Department of Environment and Natural Resources (“ENR”), Government of the 
Northwest Territories (“GNWT”) including Bill 38, the Protected Areas Act (“PAA”), and Bill 44, 
the Forest Act (“FA”). Both Bills affect the WRRB and would result in ENR officials and processes 
interacting with the Board and its roles and responsibilities.  
 
The Board has broad procedural and substantive decision-making powers in relation to these matters, 
as well as the authority to recommend renewable resource management actions to governments1 on 
its own motion. The WRRB must exercise its conservation authorities on an ecosystemic basis.2 The 
Agreement and the Wildlife Act 3 both require that the WRRB exercise its authorities in accordance 
with the precautionary principle. The duties and responsibilities assigned to the Board by the 
Agreement are central to good renewable resource management in Wek’èezhìı. 
 
The WRRB has reviewed Bills 38 and 44 and provides comments and recommendations to the 
Standing Committee on Economic Development and Environment (“SCEDE” or “Committee”) 
based on these analyses of each Bill. 
 
Bill 38: Protected Areas Act  
The WRRB’s primary concerns with Bill 38 relate to the way that it deals with co-management 
boards. The PAA will apply to the whole NWT including both regions with, and those without, 
comprehensive land claim agreements.  
 
The GNWT’s history of leadership in wildlife co-management predates the settlement of land claims. 
After the settlement of land claims and now, after devolution, co-management has been further  
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1  This would be to Parties to the Tlicho Agreement, Canada, GNWT or the Tlicho Government. 
2  See s.12.1.5 of the Agreement. 
3  Agreement paragraph 12.1.5(c) and Wildlife Act, S.N.W.T. 2013, c.30 see paragraph 2(e). 
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expanded to include land, water, land use planning, surface rights and other areas, including parks 
and conservation area management. The GNWT’s collaboration with Indigenous Governments and 
organizations in renewable resource management sets a Canadian example and contributes to co-
governance and reconciliation. The GNWT’s incorporation of a complex co-management, land 
claims and Indigenous rights context into the Wildlife Act is an example to Canada and central to 
progress toward reconciliation in the NWT. 
 
Unfortunately, Bill 38 does not come up to this high standard. One of the consistent shortcomings of 
the Bill – and these concerns were raised repeatedly during the Technical Working Group process – 
was that it failed to adequately respect and reflect the NWT co-management framework. ENR finally 
responded to these criticisms before the Bill was introduced. In January 2019, last minute changes to 
the Bill were made before First Reading in the Legislature.  
 
These changes improved the reflection of co-management in the proposed legislation. However, 
there are still some problems with the Bill, in particular with respect to the way it treats WRRB 
authorities and the obligations imposed by the Tłı̨chǫ Agreement on government in respect of 
protected areas and the management of renewable resources in these areas.  
 
Detailed Comments on Bill 38: Protected Areas Act 
• Chapter 16 of the Tłı̨chǫ Agreement addresses the establishment, planning and management of 

“protected areas” in Wek’èezhìı. The definition of “protected area” in this land claim includes 
various types of wildlife and habitat areas, territorial parks and conservation areas. Under the 
Agreement, the establishment of a protected area requires consultation with the Board at least one 
(1) year in advance.4 GNWT must also consult the WRRB at least one (1) year before any 
amendment to the boundaries of such an area.  
 

• Section 4 of the Bill requires that actions to be carried out under the PAA be done in a manner 
consistent with the Agreement. The details about how this interaction will take place are 
unfortunately less than clear. The Bill offers little additional detail about how this prescription is 
to be carried out. 

 
• In the Bill, prospective protected areas go from “candidates” (s.10 and 11) to “protected areas” 

(established by regulation under s.17).  However, subsection 11(2) of the PAA allows the 
candidate protected area to have different boundaries than a nominated area. This leaves the 
potential for an inconsistency between the Bill and the requirements of s.16.1.1. of the 
Agreement. Consultation will have to be redone if the boundaries are changed. 

 
• Likewise, subsection 12(4) of the PAA only requires the Minister to give notice to a Board (the 

WRRB for Wek’èezhìı) of the approval and description of the boundary of a candidate protected 
area – after that approval takes place. This again is not consistent with s.16.1.1 of the Agreement. 
Similar problems arise under subsection 26(2) of the PAA, which provides for a reduction of the 
size or elimination of a protected area by the Executive Council. Any of these actions would 
require consultation with the WRRB at least one year in advance. It is not clear how these 
consultation obligations and timelines can be reconciled with the establishment and amendment 
processes described in the Bill.  
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• The Committee should also note that many of the action taken to manage a protected area, once 
established, (in relation to wildlife, habitat, trees and plants) will require the involvement of the 
WRRB.5 In particular, if a protected area is established for wildlife, habitat or conservation 
purposes, there can be no doubt that the WRRB has an important role (as set out in the 
Agreement) for the management of the area. 
 

• If the reasons for the establishment of the protected area include the protection of wildlife or 
habitat or species at risk or their habitat, then the proposal for the establishment of the area also 
qualifies as a “wildlife management proposal” under s.12.5.1 of the Agreement. Such a proposal 
is also subject to WRRB jurisdiction and additional decision-making steps under Chapter 12 of 
the Agreement. 

 
• Note as well, the WRRB’s authorities under s.13.4.1, 13.4.2 and 14.4.1 and 14.4.2 of the 

Agreement in relation to trees and forests and plants. While these provisions tend to be focused 
on commercial use of these resources, the Board must still be involved and consulted on laws and 
polices addressing the management of forests and plants in Wek’èezhìı. The PAA Bill does a 
poor job of reflecting the scope of the WRRB mandate. 

  
• Despite the Board’s recommendation to the contrary, subsection 10(3) of the PAA only allows an 

“Indigenous government or organization” to make a nomination to the Minister. The term 
Indigenous government or organization is not defined in the PAA and this could cause future 
confusion. Since the WRRB is an institution of public government, it does not appear to be the 
intention of the Bill to classify the Board as an “Indigenous government or organization”. The 
WRRB thus cannot make nominations under ss. 10(3).  

 
Considering the central role of the Board in renewable resource management in Wek’èezhìı, it is 
not clear why GNWT drafted ss. 10(3) so narrowly. The Board suggests that there could be 
benefits to allowing renewable resources boards to nominate candidate areas. These co-
management institutions will have considerable day-to-day knowledge and expertise in relation 
to these areas. 

 
• The PAA provides for negotiated establishment agreements addressing a variety of matters set 

out in subsection 14(3). In areas of the NWT where land claims establish a co-management board 
with responsibilities for renewable resources, there is significant risk of confusion, overlap, 
wasted effort and resources if a negotiated management board is set up for a protected area. The 
roles of these negotiated boards should not overlap with those of renewable resources boards. 
 
Some of the matters set out in subsection 14(3) for possible inclusion in an establishment 
agreement are already the specific responsibility of the WRRB or could potentially encroach on 
those responsibilities. This includes matters listed in paragraphs 14(3) (v), (w), (x), (z.1) and 
others. 

 
• Section 21(2) uses the term “existing board or other body”, not the term “renewable resource 

board” (as defined in s.1 of the PAA) in reference to the management board for a protected area.  
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The rules of statutory interpretation would thus imply that renewable resources boards cannot be 
the managers of protected areas. 
 
We suggest that this should be changed. The solution is – where land claims have already 
established them – to have the co-management tribunal automatically act as the PAA 
management board, if the Minister decides that one is needed. Such a change does not affect 
areas where land claims have not yet been settled. This avoids the potential duplication, overlap, 
extra cost and confusion that having two boards with authority over the same area might entail. 
 

• Section 37 of the Bill is not clear. It appears to be intended to deal with all species – all kinds of 
life (plants, animals and other living things). It is not clear on our reading of the section what a 
“non-invasive species for protected area management purposes” would be. The introduction of 
any species not resident in an area entails biological risk.  
 
If this is a reference to the introduction of any kind of wildlife, then such introductions must be 
the subject of a wildlife management proposal under s.12.5.1 of the Agreement. This section 
would benefit from some further thought and clarification. In addition, at least in relation to the 
introduction of wildlife, s.68 of the Wildlife Act already covers this concern. There are potential 
implications under species at risk legislation as well. Section 37 is over broad and needs further 
thought.  

 
Recommended Changes to Bill 38: Protected Areas Act 
Based on the WRRB’s analysis, the Board recommends that the Committee make the following 
changes to the Bill: 
 
• Amend subsection 10(3) by including renewable resources boards as parties which may nominate 

candidate protected areas. 
 

• Amend subsection 21(2) to include renewable resources boards among the bodies which may be 
designated to manage a protected area and make it mandatory for the Minister to choose such a 
board if he decides that a management board is needed for a protected area in a region where 
there is a comprehensive land claim in place. 

 
•  Revise and clarify section 37 of the Bill. 
 
Bill 44: Forest Act 
The FA defines “forest” and “forest resources” in a way that overlaps the Tłı̨chǫ Agreement 
definitions of “forest management” and “plants”. The Bill thus intersects provisions found in both of 
Chapters 13 and 14 of the Agreement. Relevant provisions in Chapter 13 of the Agreement include 
13.1.4, 13.1.5, 13.3.1, 13.4.1 and 13.4.2 and in Chapter 14 of the Agreement 14.1.3, 14.1.4, 14.3.1, 
14.4.1 and 14.4.2. Together, Chapters 13 and 14 and these provisions of the Agreement provide for 
wide ranging Board involvement in forest management in Wek’èezhìı. 
 
The WRRB was not invited to participate in the TWG developing this Bill until late fall 2018. The 
version of the Bill distributed by the Minister of ENR on December 20, 2018 was the only one shared  
with the Board. The TWG meeting in early January 2019 was the only one attended by the Board,  
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where the FA was discussed. Time to review and comment on the Bill before the January 2019 
meeting was limited. The ENR approach to consultation of the WRRB on forest legislation, which is 
mandatory under s.13.4.2 of the Tłı̨chǫ Agreement, was disappointing and may not meet the standard 
set in section 1.1.1 of the Agreement. 
 
The December 2018 version of Bill 44 was unanimously rejected by TWG members in large part 
because of its inadequate treatment of co-management. ENR then made changes to enhance the 
reflection of co-management and renewable resources boards in the legislation. These changes were 
important and are appreciated but they were not disclosed to the WRRB or other TWG members 
before introduction of the Bill for First Reading.  
 
The WRRB thanks the Committee for offering the Board its first opportunity to comment on these 
changes. The concerns motivating TWG rejection of the December Bill were mostly related to the 
draft Bill’s failure to both reflect and fairly incorporate co-management. The changes made before 
introduction do help, but as will be indicated in our detailed comments below, more could and should 
be done to this end. The problem is not so much with what is in the Bill as in what is not.   
 
Detailed Comments on Bill 44: Forest Act 
• Chapters 13 and 14 of the Agreement set out a broad framework of policy and management 

principles for forests and plants. The Preamble and Purpose of the FA are generally, but not 
completely, consistent with sections 13.1.4 and 14.1.3 of the Agreement. There are some gaps. In 
particular, the FA fails to incorporate the Precautionary Principle, an approach to which the 
GNWT is bound as a Party to the Agreement. Management of forests and plants in Wek’èezhìı 
must be undertaken on this basis and must also reflect the principles and practices of 
conservation as that term is defined in the Agreement. 
 

• The WRRB plays a central role in Wek’èezhìı in forest and plant management and may make its 
own recommendations to government on policies and rules related to forest or plant harvesting 
and plans and policies for forest and plant management including forest fire management 
activities. There is no provision in the FA specifically reflecting this aspect of co-management or 
facilitating such collaboration between GNWT and the Board or other renewable resources 
boards. 

 
• The WRRB must be consulted in relation to draft legislation on forests or plants, land use 

policies that will affect forest management and policies respecting forest or plant management 
research. This includes any regulations drafted to implement the FA. This ongoing consultation 
obligation is consistent with co-management. 

 
• These obligations affect the Minister’s or a delegate’s powers under section 7 of the FA. This 

section makes no mention of renewable resources boards and ignores the WRRB’s authority to 
make its own recommendations to the Minister under s.13.4.1 or 14.4.1 on the management of 
forests or plants. 

 
• This observation also applies to the Supervisor’s authorities and role under sections 9, 11, 12 and 

13 of the FA. The Bill attempts to address these government obligations, for example through 
sections 4 and 7(2). Section 10 of the Bill is merely declaratory and makes no contribution to co-
management.   
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• The Bill provides little in the way of positive direction to the Minister or Officials to ensure that 
they meet the requirements of land claim agreements and take the initiative to ensure that co-
management is not just honoured, but effective. The risk is that under-resourced co-management 
boards are going to have to monitor the actions of government officials related to forestry and 
plants to ensure that the Boards’ roles and land claim provisions are going to be honoured. The 
WRRB thinks the onus would be better placed directly on GNWT officials to ensure these 
outcomes. 
 

• Sections 13.3.1 and 14.3.1 of the Agreement have the effect of restricting government decision-
making about commercial use of forests or plants in Wek’èezhìı, where in the opinion of the 
WRRB those activities would have a significant adverse effect on wildlife. This discretionary 
decision is made by the Board. If it decides there will be a significant impact on wildlife, no 
commercial harvesting may take place. The Bill does not acknowledge this legal limitation. This 
provision adds further weight to the need for closer collaboration and co-management.  

 
This means GNWT cannot issue permits or licences related to commercial forest harvesting 
unless the WRRB concludes that impacts on wildlife will not be significant. There is no 
provision in the Bill to reflect this limit on government powers which affects both the Minister 
(section 35) and the Supervisor. In our view, simply requiring forest management to be 
conducted in a manner consistent with land claims (section 4) does not adequately reflect these 
arrangements set out in the Agreement.     

 
Recommended Changes to Bill 44: Forest Act 
The WRRB suggests that the Committee add a provision to the Bill requiring the Minister and his 
Officials to work closely with and collaborate in the co-management of forest resources. 
 
Conclusion 
ENR needs to ensure that the WRRB is fully involved in the policy and regulation development 
process that will fully reflect the NWT’s modern framework for cooperative and coordinated 
management over protected areas and forests and plant. The WRRB suggests that Bills 38 and 44 be 
reviewed with a view to enhancing the integration of co-management in to the management of 
protected areas and forests.  
 
The WRRB has already contacted the Clerk and indicated its intention to appear before the 
Committee in Behchoko on April 25th. The Board makes this submission to supplement the oral 
presentation that will be made that at that meeting. If there are any questions, please contact our 
office at (867) 873-5740 or jpellissey@wrrb.ca.  
 
The WRRB thanks the Committee for the opportunity to make these submissions. 
 
Sincerely, 

 
Joseph Judas 
Chair 
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Cc Michael Ball, Clerk 

Standing Committee for Economic Development and Environment, GNWT 
 
Hon. Robert C. McLeod, Minister 

 Environment and Natural Resources, GNWT 
 

Robert Jenkins, ADM, Corporate and Strategic Planning 
 Environment and Natural Resources, GNWT 
 

Grand Chief George Mackenzie 
Tłı̨chǫ Government 
 
Zabey Nevitt, Senior Advisor, Sustainability and Resource Management 
Tłı̨chǫ Government 
 
Michael Birlea, Manager, Culture and Lands Protection 
Tłı̨chǫ Government 
 
Jozef Carnogursky, Chair 
Gwich’in Renewable Resources Board  
 
George Barnaby, A/Chair 
Sahtú Renewable Resources Board 

 
 John Donihee, Counsel 

Wek’èezhìı Renewable Resources Board 


