
 
 
May 3rd, 2019 
 
 
Honourable Cory Vanthuyne, Chair 
Standing Committee on Economic Development and Environment 
Legislative Assembly of the Northwest Territories 
Yellowknife, NT  X1A 2L9 
 
 
Dear Chair and Committee Members: 
 
Re:  Submission for Bill 38 – Protected Areas Act, Bill 39 – Environmental Rights Act and Bill 44 

– Forest Act (the “Bills”) 

The Sahtu Secretariat Incorporated appreciated the opportunity to meet with the Standing 
Committee in Norman Wells on April 27, 2019, and make a presentation with respect to the 
Bills.  As discussed in Norman Wells, the SSI is pleased to provide this written submission which 
provides an overview of our presentation. 

1. Background 

The GNWT and certain Indigenous governments and organizations, including the SSI, agreed to 
transfer the administration and control of public lands, waters, oil and gas and minerals in the 
Northwest Territories in accordance with the Northwest Territories Lands and Resources 
Devolution Agreement (the “Devolution Agreement”). 

The Devolution Agreement establishes a partnership amongst the parties to ensure that public 
lands and resources are managed in accordance with “made-in-the North” legislative that 
incorporates the principle of co-management and integrates the co-management boards and 
councils established pursuant to the Sahtu Dene and Metis Comprehensive Land Claim 
Agreement (the “Land Claim Agreement”) and the other land claim agreements in the 
Northwest Territories into the management regime. 

As part of the Devolution Agreement, the SSI and other Indigenous governments and 
organizations signed the Northwest Territories Intergovernmental Agreement on Lands and 
Resources Management (the “Intergovernmental Agreement”). 

Among other matters, the Intergovernmental Agreement sets out the commitment of the 
parties to jointly develop the new territorial legislation to replace the territorial resource 
management legislation that “mirrored” the federal legislation relating to public lands, public 
lands, waters, oil and gas and minerals in the Northwest Territories that was repealed on the 
date that the Devolution Agreement was brought into legal force in 2014.  This assured the SSI 
and other Indigenous governments and organizations that their role in the development of new 
resource management legislation would be more than consultation. 
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Subsequently, the GNWT and the representatives of the SSI and other Indigenous governments 
and organizations established a technical  working group (the “Working Group”) to 
collaboratively develop drafting instructions to replace or amend certain territorial legislation, 
including the: enactment of new protected areas legislation; the consolidation of the Forest 
Management Act and Forest Protection Act; and amendments to the Environmental Rights Act. 

2. The operation of the Working Group  

In general, the Working Group worked constructively and effectively, where it had sufficient 
time to complete its policy discussions and review of the Bills.  

For each Bill, the Working Group developed a legislative framework table that identified the 
issues and tracked the progress of the discussions.  In most cases, the Working Group reviewed 
drafts of the Bills as they were prepared in accordance with the table.  Reasonable compromises 
were made to address the parties’ respective interests. 

The participation of the SSI representatives and the Indigenous governments and organizations 
in the Working Group was not intended to discharge or fulfill the GNWT’s constitutional 
obligation under section 35 of the Constitution Act, 1982, to consult with respect to the Bills.  
The Standing Committee is now fulfilling, in part, the Crown’s constitutional obligation to 
consult with the SSI and other Indigenous governments and organizations and, where 
appropriate, accommodate the concerns raised during the consultations. 

The SSI proposes that an independent third-party be retained to undertake an audit of the work 
of the Working Group.  This audit should include the views and perspectives of the members of 
the Working Group and take into account the outcome of the legislative process with respect to 
the Bills to ensure that the future work of the Working Group proceeds in an effective and 
efficient manner.  This audit would serve to inform the ongoing work of the Working Group, 
including the development of amendments to the Waters Act and various regulations under the 
Bills. 

3. Bill 38 – Protected Areas Act 

Before a candidate area is established under Bill 38, the GNWT must “make best efforts” to 
enter into an “establishment agreement” with the affected Indigenous government or 
organization.  While Bill 38 lists the various subject-matters that may be included in an 
establishment agreement, we point out that section 17.2.6 of the Land Claim Agreement also 
lists subject-matters that may be part of an agreement relating to the administration, 
management and operation of a protected area. 

While it arguable that the Land Claim Agreement would prevail to the extent of the conflict or 
inconsistency between the provisions of the Land Claim Agreement and any territorial 
legislation, including Bill 38, the SSI seeks assurances that the subject-matters identified in 
section 17.2.6 of the Land Claim Agreement would be addressed in an establishment agreement 
made under Bill 38. 

The Minister is required under Bill 38 to notify the Sahtu Land Use Planning Board before the 
establishment of a protected area in the Sahtu settlement area and provide a description of the 
boundary or a map of the area. 

The SSI maintains that Bill 38  must also direct that notice be provided to the Sahtu Renewable 
Resources Board or the affected Renewable Resource Council before a protected area is 
established and such notice would include a description of the boundary or a map of the area or 
with respect to a change in size or de-registration of a protected area. 
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The SSI urges the Standing Committee to give full consideration to our comments with respect 
to Bill 38 and confirms its support for the enactment of Bill 38 as soon as practicable.  The SSI 
supports the request made by the Yamoga Land Corporation to expedite the passage of Bill 38 
so that Ts'ude Nilné Tu'eyeta can be established as a territorial protected area in accordance 
with the establishment agreement developed by the GNWT and the Yamoga Land Corporation.  
To that end, we request that the GNWT commence work immediately with the Sahtu Dene and 
Metis to develop a regulation under Bill 38 for the establishment of Ts'ude Nilné Tu'eyeta as a 
protected area immediately upon its enactment. 

4. Bill 39 – Environmental Rights Act 

Bill 39 would modernize the existing legislation and the SSI supports the proposed amendments, 
including measures to enhance investigations, clarify the right to a healthy environment and 
provide protections for employees who are whistleblowers.   

The SSI notes that Bill 39 requires the Executive Council to prepare a statement of 
environmental values and requires departments and certain public bodies to consider that 
statement in their decision-making.  The SSI must be involved in the development of this 
statement of environmental values.   

5. Bill 44 - Forest Act 

The SSI has two fundamental concerns with respect to Bill 44.  Firstly, Bill 44 fails to modernize 
and update the existing provisions of the Forest Management Act and Forest Protection Act.  As 
an example, the provisions under Part 6 of the Bill relating to appeals are woeful inadequate and 
out of date.  Secondly, Bill 44 fails to integrate the co-management regime for the Northwest 
Territories set out in the Land Claim Agreement.   

The preamble for Bill 44 recognizes that the land claim agreements create renewable resource 
boards and provisions for the use and management of forests and confirms the commitment of 
the GNWT to work in a “collaborative manner” within the forest management process.  The 
preamble also refers to Indigenous traditional knowledge.  However, the provisions of Bill 44 fail 
to address these matters.   

In particular, Bill 44 fails to integrate the specific roles and powers for the co-management 
boards and councils established in the Land Claim Agreement with respect to forest 
management and coordinate them with the GNWT’s management regime.  These roles and 
responsibilities relating to forestry matters include the following. 

a. The Sahtu Renewable Resources Board has the power to approve forest 
conservation and forest management plans and policies within the Sahtu 
settlement area.  See subsection 14.1.9(b) of the Land Claim Agreement. 

b. The GNWT is required to seek timely advice of the Sahtu Renewable 
Resources Board with respect to policies respecting forestry and forest 
management research and the evaluation of such research and plans for 
training Sahtu Dene and Metis in forestry, forest management and 
lumbering.  See subsection 14.1.10(a) - (d).of the Land Claim Agreement. 

c. The affected Renewable Resource Council must provide consent for 
commercial harvesting of trees that would significantly affect wildlife 
harvesting by Sahtu Dene and Metis.  See subsection 14.1.7(a) of the Land 
Claim Agreement. 

d. The Sahtu Renewable Resources Board may review the decision of a 
Renewable Resources Council that did not provide consent for commercial 

https://www.enr.gov.nt.ca/en/services/conservation-network-planning/tsude-niline-tueyeta
https://www.enr.gov.nt.ca/en/services/conservation-network-planning/tsude-niline-tueyeta


 4 

harvesting of trees and may permit such harvesting if the Sahtu Renewable 
Resources Board determines that it is reasonable to do so.  See subsection 
14.1.7(c) of the Land Claim Agreement. 

e. The GNWT must consult with the SSI before the GNWT makes any change in 
the operation of an existing forestry licence.  See subsection 14.1.7(b) of the 
Land Claim Agreement. 

Bill 44 also fails to identify and promote opportunities for collaboration and coordination with 
Indigenous governments and organizations, including the following. 

f. Bill 44 must provide elaboration in section 7(1) to confirm that the Minister 
would work with Indigenous governments and organizations and the land 
claim boards and councils to develop and implement plans, policies and 
programs in a manner that promotes an integrated and adaptive approach to 
sustainable forest management.   

g. Bill 44 must provide that the Minister may authorize an Indigenous group or 
organization or an officer of an Indigenous group or organization under 
section 7(3) to perform the Minister’s duties or exercise the Minister’s 
powers.   

h. The Supervisor is not directed under section 34 to engage with Indigenous 
governments and organizations with respect to any actions that he may 
undertake  to manage, control or dispose of invasive plant species, forest 
insects or disease. 

i. Bill 44  fails to acknowledge that the Minister may enter into agreements 
under section 35 with Indigenous governments and organizations with 
respect to sustainable use and management of forests. 

j. Bill 44 does not require the GNWT to engage with Indigenous governments 
and organizations with respect to the disbursement of funds from the special 
purpose fund established under Bill 44.   

There must be some coordination with Indigenous governments and 
organizations and their settlement lands with the GNWT’s funding for forest 
renewable activities. 

It is not acceptable to simply say that the provisions of the Land Claim Agreement would prevail 
over any forest legislation or that the GNWT’s forest legislation is subject to the Land Claim 
Agreement and, therefore, the forest legislation does not need to address these matters.  Those 
positions would not be consistent with the Bill 44’s preamble to integrate the co-management 
boards and councils established under the land claim agreements and their authorities and 
provide a role for Indigenous governments and organizations into the GNWT’s management 
regime.   

The SSI submits that Bill 44 requires substantial amendments before it is enacted and, therefore, 
recommends that the Working Group be directed to continue its work with respect to the 
development of new forest legislation. 

6. Next steps 

The Bills provide that key elements of their respective management regimes would be 
implemented by way of regulations.  For instance, Bill 38 establishes a general framework for 
the establishment and management of protected areas and the Commissioner has broad 
authority to make regulations about key issues with respect to protected areas. 
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Therefore, the SSI maintains that the Sahtu Dene and Metis must have a substantive role in the 
development of regulations under the Bills in a manner consistent with the operation of the 
Working Group with respect to the development of the Bills.  It is not enough for the GNWT to 
simply consult with the SSI about the draft regulations.  To that end, the SSI and other 
Indigenous governments and organizations are developing a proposed agreement for the GNWT 
with respect to the establishment of a body similar to the Working Group that would be 
activated, from time to time, to develop the regulations under the Bills.  

In closing, given the unique nature of the collaborative process to develop the Bills, it may be 
appropriate for the SSI and other Indigenous governments and organizations to be provided an 
opportunity to participate in the discussions of the Committee of the Whole as witnesses and 
make submissions or comments about the Bills and the process employed to develop them.  The 
SSI may ask for your support if such a request is made. 

If you require any clarification, please do not hesitate to contact us at your convenience. 

Sincerely, 

 
Charles McNeely 
Chairperson 

 

cc. SSI Board 


