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May 7, 2019

Rosalie Abbey

Ecology North

5016 50th Avenue, Lower Level

Yellowknife, NT

X1A 2P3

Re: Review of GNWT’s Bill 36 and Bill 37

Dear Rosalie,

As was agreed during our conversation on 25 April, I have developed some brief comments on the
Government of Northwest Territories’ (GNWT) Bill 36: An Act to Amend the Petroleum Resources Act and
Bill 37: An Act to Amend the Oil and Gas Operations Act. As per your email of 29 April, I have organized
my comments by section for each Bill. Please note that these comments follow the sections of the Acts
being amended, not the sections of the Bills in which the amendments are proposed. In building these
comments I have reviewed the equivalent regulatory regimes of Yukon and Alberta. I have also
examined various professional reports on the state of energy regulation in Canada, plus the
characteristics of effective regulatory regimes.

Bill 36: An Act to Amend the Petroleum Resources Act

Section 18: This section obliges the Minster to post notices in the GNWT’s Gazette “and in any other
publication the Minister deems appropriate.” There is an opportunity here to improve the transparency
of government decision-making by explicitly setting out where notices are to be published, even if that
list only includes platforms and mediums already available to the Minister. For example, the section
could be expanded to require notices be published in local newspapers, or on the homepages and social
media accounts of relevant GNWT departments.

Section 32(3) & (4): These subsections establish that significant discovery licenses are valid for fifteen
years from date of issue and allow the Minister to extend their terms so long as, at a minimum, the
Minister has “reasonable grounds” to expect exploration, drilling, or testing activities will persist beyond
the existing term. Effectively, this allows license holders to squat indefinitely on territorial lands as the
“reasonable grounds” test is not clearly defined in the proposed amendments. Shortening the fifteen
year term is not an adequate fix in this case as the power to extend licenses indefinitely remains with
the Minister. One possible remedy is to relocate the power of extension to the office of the Regulator
and, in collaboration with that office, develop a clear definition of the “reasonable grounds” test. These
changes would remove the possibility of political interference in what ought to be regulatory functions
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and provide clarity to proponents on the thresholds of activity they must meet in order to maintain their
licenses.

Section 42(1) and (4): Production licenses are issued for twenty-five years and are subject to the same
terms of renewal as significant discovery licenses. As above, the Ministerial role in extending license
terms ought to be relocated to the Regulator.

Section 70(3) and (5): These new subsections set out that members of the Environmental Studies
Research Board are to be appointed from the public service, nominees by interest owners, nominees by
Indigenous governments and/or organizations, and members of the public (at the Minister’s discretion).
This section could be strengthened, and the Board’s public legitimacy improved, by clearly defining the
number of appointments to come from each pool and, most critically, by setting clear term limits for
Board members. At present, Board members “hold office during pleasure” (Section 70(2)), a clear
impediment to the independent functioning of the Board. Given the increasingly sensitive environment
in which similar organizations operate, it is advisable to remove as many opportunities for political
interference in the functioning of the Board as possible.

Section 91(2): This section outlines what information the Minister and Regulator “shall” make publicly
available, while also establishing why information ought to be with withheld on grounds of
confidentiality. In short, information that is financial, commercial, scientific, or technical in nature will be
withheld if the person providing the information has treated it as confidential, if their interest in
maintaining its confidentiality outweighs the public interest in its release, and if the information is not
publicly available. These tests allow for the exercise of a considerable degree of discretion on the part
of the Minister and Regulator and may create a situation where information is kept confidential by
default (the only way to contest a Regulator or Minister’s decision to withhold information would be
through the courts, a costly option for members of the public). Setting such a low bar is not likely to
create trust between the Regulator and the public, particularly given the context of contemporary
debates over the legitimacy of regulatory decisions and their independence from political interference.
Given the Regulator already operates an online public registry, amending this section to make more
information available by default would not require the Regulator build a new platform for sharing it with
the public. Clarifying that the test is applied by the Regulator and not the Minister by adding an
additional clause would also buttress the independence of the Regulator’s decision-making powers.

Section 91(3)(a): This amendment is worth noting because the clause cited serves to clarify the test of
balancing private interest versus public good. It ought to be incorporated into Section 91(2) above.

Section 91(6): The amendment grants the Minister authority to classify information as confidential, a
power that infringes on the authority of the Regulator. The Regulator must to be an independent
decision making forum if its rulings are to be viewed as free from political interference by the public.
Furthermore, it is also the home of the technical expertise required to pass judgement on whether or
not disclosure of information “could reasonably be expected” to cause material harm to a proponent
(Section 91(3)(a)) or if disclosure presents “real and substantial” risk to the security of energy
infrastructure (Section 91(4)(a)). The Minister’s power to designate information as confidential should
be removed and related sections in the proposed Bill revised to follow suit.

Section 91(9): The ten clauses in this section establish timelines on when various types of information
ought to be released, such as information related to exploratory, delineation, and development wells.
Responsibility for release of information is unclear, as the section states “Minister and the Regulator”
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rather than identifying one or the other. As above, the recommendation here is to clarify and entrench
the independence of the Regulator by identifying them as the body responsible for releasing
information. As written, it is plausible that information release will become bottle-necked between the
Regulator and Minister. Also, the section as it stands presents an opportunity for political interference in
the execution of the Regulator’s responsibilities.

Bill 37: An Act to Amend the Oil and Gas Operations Act

Section 19(4): These “powers, rights and privileges” conferred by the amendment equip the Regulator
with the authority required to exercise independence in the area of information gathering. Subsection (e)
is particularly important as it allows the Regulator to respond to shifting policy guidelines issued by
government in respect of what regulatory ends it is expected to serve, specifically in the context of
territorial energy strategy. An overarching energy strategy would prepare the Regulator to make
decisions that are guided by an unambiguous definition of the public good, and subsection (e) allows for
the Regulator to incorporate such (shifting) guidelines into their process of decision-making.Developing
such an energy strategy is beyond the scope of this Act, but making it a near-term priority of the GNWT
would be worthwhile.

Section 19.1: Allowing that the Regulator “may” conduct public hearings regarding how it exercises its
powers and fulfills its obligations is possibly insufficient to ensuring public acceptance of regulatory
decisions. Nationally and provincially, energy regulators are increasingly becoming a site of conflict and
forced debate over issues that are, prima facie, beyond the scope of the decision-making powers of
regulatory bodies. These includes arguments over climate change, emissions reduction, Aboriginal rights,
and the unevenly shared burden of environmental risk, to name a few. This situation will likely persist
for as long as regulatory bodies are the only venue available to host these debates. Given that neither
Bill creates a new forum for such discussions, replacing “may” with “shall” is advisable. Hosting such
public hearings will serve two purposes. First, it will allow the Regulator an opportunity to educate the
public about the Regulator’s role, processes, and authority. This will prepare the public to participate
effectively in consultation processes and with an awareness of what the Regulator is equipped to do
with the information shared by the public. Second, public hearings on the how the Regulator performs
its duties presents that body with an opportunity to collect information useful to improving its own
operations. Regulatory processes are not cut once from whole cloth and thereafter inviolable; they need
to change as the context in which they operate changes, and one important element of context is public
expectations regarding how regulatory bodies function.

Section 22(1): This new section includes clear technical definitions related to hydraulic fracturing, an
increasingly common and highly controversial method of unconventional oil production. This addition
suggests GNWT is preparing for the possible emergence of a new industry in the territory by beginning
to set out the terms under which it will be allowed to operate. The definition of “hydraulic fracturing
fluid information” is notably thorough and includes thirteen subsections that highlight the information
points likely to be collected by the Regulator. For Ecology North’s purposes, this definition is worth
noting as it identifies what information the Regulator is likely to possess if and when such projects begin
operating, and therefore what information members of the public may be able to request regarding
projects operating in or near their communities. However, the real availability of this information is an
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open question, given the ease with which the Minister or Regulator can withhold information under the
present amendments.

Section 22(2): This section define the conditions under which information must be kept confidential. The
language in these subsections mirrors that used in Section 91(2) above. Similarly, my comments are also
the same; the Minister’s role in judging which information ought to be kept confidential should be
removed, and the tests for maintaining confidentiality clarified.

Section 22(3)(a): This amendment is worth noting because the clause cited serves to clarify the test of
balancing private interest versus public good. It ought to be incorporated into Section 22(2) above.

Section 22(6): My comments on this section are the same as those made under Section 91(6) above. The
Minister’s power to designate information as confidential should be removed.

Section 22(9): Again, the language in this amendment mirrors that used in Section 91(9) above. My same
comments apply again; remove the Minister’s role in deciding which information to release.

The characteristics of an effective regulatory body include independence, transparency, and capacity.
The recommendations offered here on revising the proposed amendments primarily speak to the first
and second factor, though their implementation hinges on the availability of the third. My suggestions
imply enhanced responsibilities for the Regulator, particularly in the area of public engagement. It is
plausible that fulfilling these responsibilities will required additional capacity be made available to the
regulator. Ecology North ought to monitor the Regulator to ensure these resources are being provided,
should any of my suggested revisions be made to the proposed Bills.

I hope this brief note serves to aid Ecology North in developing their submission to the Standing
Committee on Economic Development and Environment. I am happy to discuss this topic further at your
convenience. I can be reached at 306-380-8275.

Sincerely,

Cody Sharpe, PhD


