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Bill 46 – Public Land Act 

Submission to the Standing Committee on Economic Development and Environment 
Date of submission:  July 5, 2019 

Joint submission by: 

 Alternatives North (www.alternativesnorth.ca )

 Ecology North (www.ecologynorth.ca )

 Canadian Arctic Resources Committee (CARC) (www.carc.org )

 Council of Canadians – NWT Chapter (https://cocnwt.wordpress.com ), and

 Canadian Parks and Wilderness Society – NWT Chapter (www.cpawsnwt.org)

These groups have a variety of social, economic and environmental mandates.  All 

groups have an interest in improving the Public Land Act according to their 
mandates.  Since there are many aspects that overlap, they have joined together 

on this submission.  A description of each groups is included in Appendix 1. 

Overview:  This bill needs substantive modifications. 

Key Positive Elements 

 combines Commissioner’s Land Act (CLA) and the Northwest Territories
Lands Act (NWTLA) which helps simplify the regime and provide clarity and
consistency

 transfers investigative powers to determine unlawful use of land from the

Minister to inspectors, which is an appropriate delegation of investigative and

decision-making powers

 levying of administrative penalties with a view to promoting compliance as

opposed to extracting punishment is reasonable as it is summary, quick and

inexpensive compared to prosecutions

Summary of Key Recommendations 
 include purpose statement

 mandatory financial security requirement
 broad statement of restoration requirements

 require public notice of dispositions and grants, including to Indigenous and
community governments

 provision for public to comment on proposed dispositions/grants in advance

 establish and publicize a public lands registry
 adding wetlands to reservations from grants

 some direction on development of granular resources
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We note that the GNWT background materials for this Bill are very confusing.  They 

are mostly based on maintaining both the CLA and the NWTLA, rather than 

combining them, so it makes comparisons to Bill 46 very difficult.  This is 

disappointing and does not allow for good public engagement.  We recommend 

greater attention by Lands in producing suitable public engagement materials on 

any future bills and not changing course midstream with a Bill that does not reflect 

what the public was originally consulted on.  The plain language materials should 

match what is in the bill. 

 

We understand that this initiative was intended only to address current, near-term 
operational needs and issues, rather than being a larger-scope review.  That said, 

one of the stated purposes was “Advancing post-devolution vision for an 
integrated land and resource management regime.”  Even without a large 
scope review, this primary purpose needs to be reflected in the Act.  And at 

minimum the Act needs to ensure transparency, public engagement, and the ability 
to respond to 21st century risks to fragile northern ecosystems.    

 
 

Key Issues for SCEDE to address 
 
 

Purpose 
There is no overall purpose section or statement. Purpose statements are important 

guides to interpretation by the courts, and communicate the modes of conduct of 
governments and citizens. This Act will have more than one purpose, so it is 
important to describe the multiple purposes. The purpose can help bring concepts 

and principles from the Land Use Sustainability Framework into legislation. A 
purpose can also help guide future resource (granular, etc.) development. 

 
We heard at the Yellowknife hearing that it is unlikely a purpose statement can be 
added at this stage.  We believe it is important enough that the bill should either be 

recommended as rejected, or that a purpose statement be added.   
 

Suggested purpose statement wording is below: 
The purpose of this Act is to provide a framework for managing public lands in the 
Northwest Territories, while recognizing the following goals: 

(a) to regulate public land use efficiently, effectively and in a transparent 
manner; 

(b) to provide for the development of lands to benefit current and future 
generations;  

(c) to realize ecological, social, cultural and economic benefit benefits from the 

use of land for Indigenous governments and organizations, communities and 
the people of the Northwest Territories; 

(d) to ensure that wealth generated from the land uses will be used for the 
benefit of present and future generations of the people of the Northwest 
Territories; 
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(e) to encourage co-operative and collaborative relationships between 
proponents, Indigenous governments and organizations, communities and the 

Government of the Northwest Territories; 
(f) to respect Aboriginal and treaty rights; 

(g) to complement the systems for collaborative management of land and natural 
resources in the Northwest Territories; 

(h) to ensure that responsibilities for environmental stewardship and creation of 

revenue opportunities are shared equitably across all regions of the NWT 
(i) to allow temporary and non-exclusive land use for cultural and recreation 

purposes in a culturally appropriate and ecologically sustainable manner; 
(j) to strive to ensure the sustainable and wise use and management of lands 

and waters on behalf of present and future generations.  
 

 
Furthermore, greater clarity can be achieved by including principles into the Act.   

 
We recommend inserting:  

 

1. Precautionary principle — If an activity raises threats of serious harm to the 
environment, precautionary measures should be taken even if it has not been 

scientifically proven that the activity is harmful. In this context, the 
proponent of the activity, rather than the public, should bear the burden of 
proof.  

2. Polluter pays principle — A polluter should bear responsibility for remedying 
contamination for which the polluter is responsible and must bear the costs 

of remediation.  
3. Principle of ecological sustainability — The Government of the Northwest 

Territories has the duty to protect and restore the integrity of the ecological 

systems of the Northwest Territories.  
4. Principle of intergenerational equity — The current generation holds the 

environment in trust for future generations and has an obligation to use its 
resources in a way that leaves that environment in the same or better 
condition for future generations.  

5. Principle of environmental justice — There should be a just distribution of 
environmental benefits and burdens among residents of The Northwest 

Territories. 
 

Section 8 – Security  

The posting of security can reduce the government’s and taxpayers’ liability for 

restoration of the land, since the holder of a disposition is responsible for the full 

cost of restoration (Section 8 (7)).  However, this positive aspect of Section 8 is 

weakened by the fact that requirement for security as stated is at the discretion of 

the Minister.  

This section grants the Minister the discretion to require an applicant for a 

disposition, a holder of a disposition or a prospective assignee or transferee of a 
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disposition to provide and maintain security for the restoration of lands upon the 

termination of a disposition. 

In the CLA (section 3.1), the posting of security was mandatory and not subject to 

the discretion of the Commissioner or a Minister when the disposition was for 

commercial or industrial uses.  The Department’s plain language information talks 

about “provid[ing] explicit authority to require security” and the changes had the 

“[p]otential to reduce financial risk to taxpayers and costs for holders of land 

tenure.”   

Hence, while broadening the potential requirement for the posting of security for 

uses other than commercial or industrial is a wise move, the posting of security 
should remain mandatory. This is the lesson learned from Giant Mine, Ptarmigan 
Mine and other properties where GNWT did not hold sufficient financial security to 

allow for timely and effective prevention of public liabilities.  Security that is entirely 
at the discretion of the Minister can fail to achieve a commitment to prevent public 

liabilities and is a step backward. Reliance upon the public purse for the reclamation 
of public lands must be avoided by effective legislation.  In cases where security 

requirement is minimal, it can be simple and minimal (such as is done with the 
transferring of an asset for one dollar).   
 

We recommend: 
 

8. (1) The Minister shall require that an applicant for a disposition, the holder of a 
disposition or a prospective assignee or transferee of a disposition under this Act 
provide and maintain security with the Minister in a form and amount determined in 

accordance with the regulations.   
 

 
At the Yellowknife hearing, we heard the presentation by the Independent 

Environmental Monitoring Agency.  We were not previously aware of the difficulties 

with two GNWT department holding securities.  We would have thought that new 

legislation such as this would address this type of issue.  Since it does not appear 

to, we fully support the recommendation by the Agency for a clause to enable land-

related securities to be held together with water-related securities by the ENR 

Minister (i.e., Minister responsible for water) in the same account.   

 

The type of security mandated also need some guidance in the legislation; this is 
not a matter to be left to solely to regulations.   Security must not simply be a 
promissory note, interest in other properties, or similar insubstantial security.   

We recommend a clause such as: 

The form of financial security will be detailed in regulations but must be liquid and 
irrevocable.   
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Furthermore, the Bill offers no guidance as to what constitutes adequate restoration 
of lands, leaving this to regulations.  Again, we acknowledge as positive Section 8 

(7) “The posting of security in accordance with this section does not affect the 
liability of the holder of a disposition for damages if the cost of restoration of the 
land in accordance with this section exceeds the amount of the posted security 

required under this section.”  However, giving some assurance in the legislation as 
to what constitutes restoration is too important an issue to leave solely to 

regulation.   Section 8 (5) – need more explicit language than ‘satisfaction of the 
Minister’. Standards for the restoration, reclamation and remediation of public lands 
should at least be broadly stated in the legislation.  
 

We recommend that, at the very least, the Bill specify that the regulations include: 

-that lands are to be restored to the equivalent ecological form and function the 

lands had prior to the disposition 

and  

-the measurability of the sufficiency of reclamation, the application of scientific 

environmental standards, public notice regarding restoration requirements, and 

other such requirements for ecological and cultural restoration of the land. 

or words to that effect. 

If such a standard is expressed in another statute such as environmental protection 

legislation, then the relevant statute and the standard contained therein can be 

referenced for simplicity. 

 

Notification  

The Bill has no requirement to provide notice to the public regarding grants or 
dispositions (e.g., lease, licence, permit, agreement). The materials generated by 
the GNWT are replete with references to a desire for transparency in the 

government’s dealing with public lands.  Requiring notice about proposed 
dispositions and grants in advance is an important aspect of strengthening the 

straightforward proposition that the government, within the context of Indigenous 
rights, holds public land in trust and the true owner of those lands is the public. 
Furthermore, the role of land use planning boards in the disposition and granting of 

public lands is not taken into account.  This is noted in our proposed purpose 
section, but should be included here as well. 
 

Therefore, we recommend inclusion of: 

Notice of grants and dispositions 
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a) If there is a land use planning board or body with a role related to an existing 
land use plan or a land use plan being developed in a region that includes 

any part of a proposed disposition or grant, the Minister shall determine if 
the disposition or grant is in conformity with the existing or under 

development land use plan, and if not, without delay, give notice of the 
intention to board or body before the grant or disposition. 

b) notice of lands which are proposed for grants or disposition will be posted 

publicly by the Minister. 

 

c) in addition to public posting, notice of lands which are proposed for grants or 
disposition will be sent directly to impacted and adjacent Indigenous and 

community governments; 

d) as set out in regulations, a mechanism by which the public can comment 

upon proposed dispositions in advance will be adhered to. 

 

Public Registry 

As with notice, there is no provision in the Bill for a public registry to track land 
transactions and allow for transparency and accountability for public land 
management.  One of the rationales for the Public Land Act was to “Increase 

transparency and accountability in decision-making” and the Department’s “What 
We Heard” report lists “[s]upport for prioritizing commitment to openness and 

transparency in land administration, consistent with the GNWT’s Open Government 
Policy”.   
 

Furthermore, a public registry of land use would allow community governments and 
developers, both public and private, to know about the availability of lands, 

allowing for better planning and development. A public registry might also allow 
better planning for multi-use of a land area by proponents. 
 

Finally, a system is already in place and being used by the Department to allow for 
the public registry of lands, the Administration of the Territorial Lands Act System 

(ATLAS). The Department’s website explains ATLAS ‘provides accurate mapping of 
each parcel of land in the Northwest Territories’.1 

 
A public registry would be a helpful adjunct to the mapping site.  Therefore, we 
recommend the inclusion of a public registry, such as: 
 
Public Land Registry  
 

(1) The Minister shall establish a public lands registry for the Northwest Territories. 
(2) The public lands registry shall contain the following information: 

                                                           
1
 We note however that while interim land withdrawals are shown on ATLAS, the withdrawals 

associated with approved regional land use plans do not seem to appear on the site.  This 

reduces its usefulness and accuracy. 
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(a) listing and description of grants and dispositions, including but not limited to 

the names of disposition holders, locations of the land and the terms and 

conditions of the dispositions; 

(b) public notice of dispositions or grants and any correspondence related to the 

public notice; 
(c) public comment methods and periods related to notice; 

(d) security requirements and tracking of same related to disposition of public 
land;  

(e) contraventions to the Act and any penalties under the Act; 

(f) an annual report on public land administrations, including listing of annual 
transactions regarding grants and dispositions, and amounts of lands under 

grant or disposition annually and cumulatively; 
(g) any other such information on public lands that will assist the public in 

understanding the public land management regime. 

(3) The information in the public lands registry shall be made available to the 
public. 
 

Reservation from Grants 

We agree with Section 14 in that it appropriately retains control by the 

Commissioner of beds of bodies of water.  However, there is a ‘grey area’ so to 

speak between this Section, and Section 13, which reserves land alongside of 

water.  The Bill does not address how to deal with wetlands:  are they considered 

part of the land or the water?  Due to the importance of retaining our wetlands, we 

believe they should be restricted from private use.  Therefore, we recommend 

changing the wording to Section 14 as follows: 

“Unless the grant contains a provision to the contrary, administration and control of 

all wetlands and the bed below the ordinary highwater mark of a body of water is 

reserved to the Commissioner out of every grant of public land where the land 

borders a wetland or body of water.” 

 

Similarly, we recommend changing the wording to Section 15 as follows: 

“Unless the grant or disposition contains a provision to the contrary, no grant or 

disposition of public land conveys any exclusive right, privilege, property or interest 

with respect to any wetland, lake, river, stream or other body of water within, 

bordering or passing through the land.”  

 
This wording would be assisted by adding to the Definitions: 
 

“Wetland:  land that is saturated with water long enough to promote wetland or 
aquatic processes as indicated by poorly drained soils, hydrophytic vegetation and 

various kinds of biological activity which are adapted to a wet environment.”   
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This definition is taken from the National Wetland Working Group 1998. 
 
Granular Resources 

The plain language material stated this act was to “[i]mprove granular resource 
management in the NWT, reduce GNWT liability for pit reclamation, and establish 
clear authority for revenue collection.”  However, all this is left to regulation. 

 
The Bill should include some direction on this, such as: 

 
1. A proponent must complete a pit/quarry development plan for a proposed 

site, unless this is not required in regulations; 

2. As part of developing a new pit or quarry, the Prince of Wales Northern 
Heritage Centre and the relevant Indigenous Government Organization must 

be consulted to determine whether an archaeological assessment is required; 
3. No proponent who has failed to comply with permit conditions in the past will 

be allowed to develop any granular resources, unless so permitted under 

additional conditions set out in regulations. 
 

Other matters 

The “What we heard” reports say “Lands administration should encourage use of 
land and resources for gardens, sawmills, fishing and other activities that would 
help people.”  The Bill includes the authority to create “administrative categories of 

land” (Section 59).  We understand this is to provide flexibility for classifications of 
land to categories such as agriculture lands and recreational lands.   We welcome 

this, if this is the intent.  We suggest clearly stating the purpose behind these 
different categories of land.  

In the previous act, the Minister cannot lease more than 640 acres of Territorial 

Lands (cumulative life-time total) without approval of the Executive Council. There 

are no limits stated in this Bill.  Regulations are to be developed “respecting the 

limitations, terms and conditions that are applicable to dispositions of public land”.  

However, there should be some statement within the Bill regarding limits, so that 

there is greater confidence that the Bill will place reasonable limits on Ministerial 

discretion to sell or lease lands to individuals, corporations or groups, taking into 

consideration the betterment of society as a whole.   

We could not find any provisions for the Minister to enter into agreements for 

collaborative or co-ordinated land management with other governments or bodies.  

We recommend the inclusion of specific language that would allow the Minister to 

enter into such agreements and a requirement for the agreements to be made 

public. 

 
As with other pieces of legislation in front of SCEDE, the list of matters which may 

be dealt with by regulation is excessive.  This can defeat the need for a clear, 
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consistent and accountable public land management system as it leaves too much 

discretion and detail in the hands of Cabinet and the Minister.  We acknowledge 

that it is always a balancing act to determine which matters should be covered by 

legislation and those appropriately dealt with by regulation, but clearly more 

significant powers should be overseen and controlled by the legislature.  

We have made some recommendations for inclusion of guidance on the regulations 

within the Act.  However, we emphasize that the signing organizations would like to 

be involved in the development of the regulations for this Act, and would like 

reasonable notice when such regulations are being developed including the ability 

to comment on draft regulations and to receive a written response.  We support the 

previously started positions of Indigenous governments and relevant co-

management bodies for their involvement in regulation-making for post-devolution 

legislation including this Bill. 
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Appendix 1:  Description of Submitting Parties 

 

Alternatives North (www.alternativesnorth.ca ) 

Alternatives North is a social justice coalition operating in the Northwest Territories.  Alternatives North 

takes the grassroots approach to democratic change.  Our alliance of interests provides a forum and a 

voice for issues analysis, popular action and social change.  Within our ranks are representatives of 

churches, labour unions, environmental organizations, women and family advocates and anti-poverty 

groups.  Individual citizens are important participants in our work.   

Alternatives North is a volunteer organization, registered under and in good standing with the NWT 

Societies Act. 

 

Ecology North (www.ecologynorth.ca ) 

Ecology North was founded in Yellowknife in 1971 (one of the founders was Bob Bromley, former MLA) 

Mandate - Healthy Northern Environment Forever 

Status - Charitable organization in good standing with NWT Societies 

Board - 10 board members - all from NWT 

Funding - Over 99% from Canadian (mostly northern) governments, foundations and organizations.  

 

Canadian Arctic Resources Committee (CARC) (www.carc.org )  

The Canadian Arctic Resources Committee (CARC) was established in 1971 and is a national public 

interest, research and advocacy organization dedicated exclusively to northern issues. CARC is 

committed to ensuring environmentally-responsible northern development, support for the rights of 

Indigenous peoples, community well-being, and increased international co-operation in the circumpolar 

world. It has published more than 100 books and monographs, facilitated nationally significant 

conferences on the Arctic, and has been an instigator of positive change and truly sustainable 

development in the North. 

CARC is currently headed by a seven-member board of directors and employs a part-time program 

director. Four of the directors are full time residents of either the NWT or Nunavut and have been for 

the majority of their lives. The three directors from southern Canada have well over 50 years of shared 

experience working with individuals, governments, and First Nations in each of Canada’s territories. 

CARC is a charitable organization incorporated under the Canada Not-for-profit Corporations Act.  

 

Council of Canadians – NWT Chapter (https://cocnwt.wordpress.com ) 

The Council of Canadians (CoC) is a non-profit society that was founded in 1985. Headquartered in 

Ottawa, CoC is Canada’s largest citizens’ organization, with 150,000 supporters and 45 local/regional 

chapters throughout the country. Chapters like the NWT Chapter function as ad hoc committees of CoC.  

http://www.alternativesnorth.ca/
http://www.ecologynorth.ca/
http://www.carc.org/
https://cocnwt.wordpress.com/


11 
 

CoC works to protect Canadian independence by promoting progressive policies on fair trade, clean 

water, energy security, public health care, and other issues of social and economic concern to 

Canadians. Nationally and locally we organize speaking tours, days of action, conferences and 

demonstrations. We also produce research reports and create popular education materials to ensure 

that governments know the kind of Canada we want.  

CoC does not accept money from corporations or governments, and is sustained entirely by the 

volunteer energy and financial assistance of its supporters.  

The NWT Chapter was established in 2013 as a forum for active and democratic citizen engagement in 

social and environmental issues of concern and interest to people in Treaty 8 and 11 Territories. We also 

provide a conduit to regional and national CoC offices so that we can collaborate on issues of shared 

concern.  

All volunteers with the NWT Chapter live in the NWT.   

 

Canadian Parks and Wilderness Society – NWT Chapter (www.cpawsnwt.org) 

Canadian Parks and Wilderness Society-NWT chapter (CPAWS-NWT) was established by NWT residents 

in 1996, and since 1999 it has been supported by a local volunteer Board of Directors, and staff who 

work with public and Indigenous governments and organizations, communities, other non-government 

organizations and individuals to achieve collective conservation goals. 

CPAWS-NWT is incorporated under the NWT Societies Act and is a chapter of the CPAWS charitable 

organization which is incorporated under the Canada Not-for-profit Corporations Act. 

 

 


