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1. Conceptualization public land 

Sec. 1 –definition of ‘public land’, read together with Sec 2(1) defines public land in terms of 

administration and control by the Commissioner.  But this still raises a question: which is this 

land under the administration and control by the commissioner?  The process the Commissioner 

goes through to decide/know which land s/he is to administer and control is what should go into 

defining public land.  The current formulation describes what the Commissioner does, not how 

s/he knows where to do it.  The latter is what is needed in formulating a definition of public land.  

Because this Act is the first and primary port of call for a person interested in public land, it 

would be helpful to its users if it stated, even if by way of alluding to regulations or even by 

referencing to a registry or another Act (as in Sec. 9 on definition of Registrar), how one can 

identify this land.  The Act should offer a definition of public land that creates a mental beacon 

that sets this land from other land tenure jurisdictions extant, e.g., Hamlets, cities, aboriginal 

lands, etc.  See, for example, definition of ‘dwelling place’ (Sec.1) and Sec 13 & 14 on 

reservations from land grants of land bordering seas, waters, and other territories/provinces.  The 

latter is the closest we have to knowing what is public land under administration/control of the 

Commissioner.        

 

 

2. Exposing the public to legal jeopardy 

Sec. 4. 

Proceeding from the foregoing, this section has the potential of exposing members of the public 

to legal jeopardy.   

What constitutes ‘use’ of public land?  While this is spelt out when a person has a grant, for 

those without lawful authority, ‘use’ then can mean anything from stepping on that land because 

that is trespass.  The 30 m width of a strip of land bordering a water body/river referred in Sec 

(13) is, therefore, public; common knowledge show that people use this as walking trails, beach 

‘parties’ (hence recreation) liberally.  Is this now criminalized or there is another law insulating 

such members of the public from potential sanction under this section?   

 

May be this section should limit itself to ‘possess’ because this has the connotation of ownership 

and most activities ordinary members of the public (may) do on public land do not reach that 

threshold.  They are normally temporary use or occupancy.  Regulating the ‘use’ and ‘occupy’ 

referred to in this section can still be done under Sec. 18 (1a) & 32(c).  These sections refer to 

‘wrongfully…using…occupying’ and ‘remains on public land…use… occupancy …after… 

ordered to vacate” respectively.  They thus help achieve the objective of Sec. 4, without 

seemingly criminalizing what average members of public would consider innocent use of public 

land that does not generally require seeking authorization in a free country. 

 

Given the confusing and alarming implications of Sec. 4, it can thus be argued that whatever it 

seeks to achieve is taken care of by foregoing sections and Sec. 4 is, therefore, superfluous and 

can be deleted.  
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 3.  Interests in public land: supply without demand?  

Sec. 5 (1) & Sec. 54 

The Minister is presented supplying land as the first mover; it is as if it would even be ok if the 

Minister can/should move around dishing out public land.   

The action by the Minister should be preceded by a sub-section that creates demand for 

grant/disposition.  The sub-section should thus provide for persons interested in land to apply to 

the Minister in accordance with the Act and applicable regulations.  Such a sub-section would 

also help contextualize Sec. 54 (on application fees); or Sec. 54 could be incorporated as part (b) 

of that sub-section.  Then the Minister can follow----dispose/grant.  As it is now, where does Sec. 

54 come from? 

 

4. Authority over mining rights: concurrently or exclusionary? 

Sec. 5 & 6 read together raises the question of whether Sec. 6 implies that the Minister can issue 

other dispositions to land but not on mining rights or it simply means that the Minister can, but 

so also can the Commissioner.  There is a potential conflict of jurisdiction here. 

 

While it would appear from Sec. 16(a) that mining rights is the exclusive jurisdiction of the 

Commissioner, this exclusion is more apparent than real.  Sec. 16(a) by just giving the 

Commissioner administration/control of mines and minerals does not imply the Minister cannot 

dispose of mining rights.  If that was the case, the Minister would also not be able to invoke Sec. 

5 since land is also under control of the Commissioner. 

 

5. Problem of conceptualizing public land persist 

Sec. 12  

Isn’t public land already land set apart for public purposes, whatever those purposes may be?  If 

now we have a new set of land set apart for public purposes, is this land still public land?  

Assuming it is, then is the land it was set aside from also still public land and if so, do we then 

have two categories (or more) of public lands? 

 

To avoid a seeming difficulty, this section can be formulated in the same way as Sec. 11 and just 

tabulate those purposes e.g. recreation parks (with the meaning that these lands are not available 

for purposes contemplated in Sec. 53 (i.e. can’t be sold).  For such a tabulation, see the 

Territorial Lands Act Sec. 23(b, e) and NWT Land Act, 2014(9(b, e).   

 

6. Dispersing the burden of inspection and investigation to private actors 

Sec. 23 (1-3), 25-26, 32(1a) 

The inspection and investigation regime allows inspectors to enter any place (sec. 23(1) & 25).  

This includes sucking-in private actors not party to the conflict and who may have no contractual 

disposition with the Minister over any public land, but are nevertheless supposed to comply (sec. 

23(3)) with the orders of the investigating officers (sec. 23(2)) under pain of punishment (sec. 

32). 

 

The requirement for compliance by these private actors imposes on them definite transaction 

costs.  One may have to miss opening her business, reporting to work, etc. in order to respond to 

these unfunded mandates, but which can earn one a penalty of up to $ 100K (Sec. 32(2a, ii).  

 



Can the Act provide for some kind of compensation so that the provision of a public good by 

these private actors is not done in a way that generates a private bad?  After all, both the state 

and the suspect being pursued were themselves most likely involved in a commercial venture, an 

investment, in which either both or one stood to gain monetary benefits, but which could not 

have been extended to private actors.  So, private actors should not become collateral damage 

when such transactions go up in smoke.  There is need to modify how they get involved in these 

externalities. 

 

 

7. Need for brevity without sacrificing value 

Sec. 25 vs 28 

It is not clear at the outset what sec. 28 seeks to achieve that cannot be accomplished by invoking 

sections 23 & 25.  It has a problem of value addition. 

 

8.  Monopoly of good faith: disproportional distribution of benefits of good faith 

Sec. 30 vs 39(1a-b) 

Sec. 30 releases public officers from liability for (in)action resulting from ‘good faith’.  But 

members of the public named in a notice of violation are denied a right of defence that invokes a 

similar logic of good faith (Sec. 39(1)).  Thus the Act seems to assume that some actors in the 

public arena have a monopoly of good faith. This is problematic in a constitutional democracy 

because an instrument regulating the interaction between the state and the subject must treat both 

as equal in the eyes of the law. 

 

Sec. 39(2), though a bit technical, is in the face of it a more productive way of balancing Sec. 30 

and 39 (without sub-section 1); in this case, benefits based on intentions would be seen to be 

distributed proportionately.   

    

 

  9.  Expand, not constrain, the spirit of (alternative) dispute resolution 

Sec. 44.    

The provision for correction/cancellation represents a good statement of self-reflection and is 

commendable: it recognizes the fallibility of human actors.  The full benefits of this recognition 

are, however, diluted by putting a temporal limitation to when it can be accessed.  Any 

opportunity to end a dispute should be seized anytime it presents itself, provided both parties 

(inspector and person given a notice) are happy with the outcome.  It is called a win-win.  

 

If the idea is that the inspector has recognized that an error was done, why should it matter at 

what stage the review process is in?  Indeed, one can forward that the tendency should be to 

stretch the benefit to an extent where this correction/cancellation should be invoked even if the 

review has been dismissed and penalty paid.  Because we are dealing with people, not statistics, 

and we are in the NWT, the echo of the reconciliation aura demands that we see courage in 

righting a wrong once it is recognized irrespective of when it happened. The Minister should 

have the moral and administrative obligation to reach out to a person wrongly burdened with a 

notice of violation s/he did not deserve. 

 



To proceed with an administrative mechanism (Sec. 45-46) even when the officer who issued the 

notice concedes it should not have been issued but is now handicapped from reversing the 

situation to the status ante by virtue of a procedural technicality (review is already with the 

Minister) is to expose the system of administration of justice to public disrepute.  The spirit of 

Sec. 35(2) that penalty should serve the purpose of promoting compliance, not punishing, should 

aid the case for removing the offending caveat in Sec. 44. Put simply: if a legitimate cancellation 

is effected when the Minister is half-way with the review, what injury does s/he suffer? 

 

 

10. Attack on the separation of powers 

Sec. 46(5) 

To insulate a decision of one actor regarding another actor from the jurisdiction of the courts is 

clearly ultra vires.  It offends the doctrine of separation of powers. The courts alone have the 

jurisdiction to decide whether to take up a pleading on its own merit.  A determination made by 

the Minister over an issue emanating from the actions of an inspector in the same ministry 

creates a situation where the ministry is prosecutor and juror morphed into one.  Such a scenario 

renders it a perfect candidate for review by an independent arbiter.  It cannot be left to one 

interested party to decide whether it goes to the court or not.  It cannot be fair for the Minister to 

move the courts to enforce payment of penalties (Sec. 50(1) & 51(2)) but at the same time deny 

others the right to turn to the same courts to impugn the same.  It is double standards. 

 

A rejection of Sec. 46(5) must be founded on the premise that final pronouncement on matters of 

justice in a constitutional democracy resides with the judiciary.  Even specifically with court 

determinations, the right of appeal is not constrained.  Indeed, the Commissioners Land Act (Sec. 

11) provided a good practice: guaranteed as much, as does the Territorial Lands Act (Sec. 22), 

though this draft buys into the limitation of appeal in the latter’s Sec. 49(5).  There may be a 

tension between these two sections, but how did the draft favor Sec. 49(5)) over Sec. 22?  To 

imperil ones access to this resource constitutes an unacceptable attack on procedural justice.  As 

shown below, it can also have unintended consequences.   

 

If it is allowed that an Act can exclude itself from the scrutiny of the courts, what will prevent 

the next Act and the next—ad infinitum--- from seeking the same entitlements?  This presents 

the risk where the entire Executive could end up outside the orbit of the courts given that there is 

no rationale offered that this is an isolated case that does not reflect a general appetite within the 

Executive.  Within this context, it can be noted that the draft Post-secondary Bill betrayed a 

similar tendency (Sec. 12(4)).   

 

There may also be ramifications to the broader economy.  If an investor gets an unfavorable 

determination from the Minister and has to live with it even when it appears a better dispensation 

could have been secured from the courts if access had not be curtailed, then this could lead to a 

mind-set that NWT is a risky investment destination.  This will make the work of the Minister of 

investment more difficult because investors may not expect him/her to make a credible 

commitment on another portfolio or a future Minister (a Trumpian who can rip off contracts like 

tissue while believing, mistakenly or otherwise, that they enjoy judicial invisibility). 

 


