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Mr. Cory Vanthuyne, Chairman 
Standing Committee on Economic Development and Environment (SCEDE)  
Northwest Territories Legislative Assembly 
Yellowknife, NT   

Via email to Cory_Vanthuyne@gov.nt.ca 
 
May 13, 2019 
 
RE: KFN SUBMISSION TO SCEDE ON BILL 34 – MINERAL RESOURCES ACT  
 
In the spring of 2015, the Kátł’odeeche First Nation (KFN) signed on to the NWT Lands and 
Resources Devolution Agreement and, significantly, the Intergovernmental Agreement on Lands 
and Resources Management (IGA). The IGA establishes a commitment on the part of the 
Government of the NWT (GNWT) and Indigenous Governments to a cooperative and 
coordinated system of lands and resources management within the NWT.    
 
Given this commitment, when the 18th Legislative Assembly announced its legislative agenda in 
March of 2016, KFN and other members of the Inter-Governmental Council (IGC) and Inter-
Governmental Council Secretariat (IGCS) insisted that Indigenous Governments participate in 
the development of new or amended land and resources legislation. This approach is consistent 
with the IGA and is designed to ensure Aboriginal inherent and Treaty rights (both modern and 
historic Treaties) are protected and honoured. By working together, the Indigenous 
Governments and GNWT were able to establish processes for the co-development of land and 
resources legislation, including Bill 34, the Mineral Resources Act (MRA). This was achieved 
under the NWT’s unique co-development approach and in a manner aligned with the 
post-Devolution requirements of the IGA, without in any way fettering the jurisdiction of the 
Legislative Assembly.   
 
With respect to the MRA, the work by the GNWT and Indigenous Governments shared the goal 
of modernizing the legislation to support mineral development in the NWT while ensuring 
Aboriginal and treaty rights and titles were fully respected. This included ensuring that 
meaningful benefits from mineral development accrue to Indigenous businesses and 
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communities, along with NWT residents at large.  Further, there was also a shared goal of 
creating a legislative framework that encourages positive relationships between regulators, 
developers, the GNWT, and Indigenous Governments by fostering early engagement and a 
greater commitment to transparency and accountability. There are several modifications in the 
MRA from the free entry system that exists under the current Mining Regulations in support of 
this aim. KFN is in support of such modifications and believes an approach that embraces 
transparency and fosters consultation will generate better outcomes and results than when 
Indigenous rights and interests are not respected.   
 
For the past year and a half, KFN has participated in the review and development of the MRA 
through the IGCS and an MRA Technical Working Group (TWG).  Discussions were open, frank, 
wide-ranging, detailed, and respectful. The MRA TWG co-development process took into 
consideration the broad interests of all parties and viewpoints from across the NWT. It involved 
consideration of the sometime divergent perspectives of regulators, industry, Indigenous 
Governments with settled land claims (modern treaties), and those Indigenous Governments, 
such as KFN, who maintain historic Treaties and inherent rights and titles.   
 
The result of this process is a Mineral Resources Act that, while not necessarily capturing or 
embodying the full range of rights and interests of all of the parties, did seek to achieve 
consensus and find common ground. This process allowed the TWG to come to satisfactory 
compromise solutions that served to satisfy the common interests of the parties. The result is 
as modern and progressive a piece of legislation as could reasonably be achieved at this time. 
This is no small achievement. It shows that, where done properly with the sufficient 
involvement of all parties, the NWT’s cooperative and coordinated approach to lands and 
resources management works.  Not only does it generate better legislation, it serves to 
reinforce inter-governmental relationships and sets a national example for how reconciliation 
can be achieved.  
 
The co-development process applied in the creation of this Bill aligns with the legal 
requirements of the Devolution Agreement, the IGA and constitutionally entrenched land 
claims, and accords with the requirements of section 35 of the Constitution. This process must 
be respected and supported. Indeed, the Bill marks a major step forward from the existing NWT 
Mining Regulations, which represent a bygone era. For this reason, KFN supports the MRA as it 
currently stands with the following main comments.  
 
First, KFN holds the position that it maintains Aboriginal title to lands and resources within its 
primary traditional territory.  This fact remains unchanged.  In the winter of 2017 KFN formally 
put the GNWT on notice that if new mineral claims submitted by Pine Point Mining Ltd., now 
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held by Osisko Metals, were registered by the GNWT, KFN would challenge that registration as 
an infringement of KFN title. This position was taken because the registration of a mineral claim 
under the existing Mining Regulations immediately grants the developer the rights to the 
minerals within that claim (subject of course to review processes for technical compliance). 
Critically, should this MRA receive assent by the Assembly, this system would be modified. 
 
Under the MRA, the recording of a mineral claim does not grant proprietary rights to the 
minerals, but instead, as per the provisions of subsection 18(2), merely provides an exclusive 
licence to carry out exploration activities within the recorded claim area. Proprietary rights are 
only granted under a mineral lease, which is applied for down the road once a certain level of 
successful exploration work has been carried out. It is expected that this additional work will 
include meaningful consultation with affected Indigenous communities. In service of that goal, 
the MRA changes the definition for “work” required in advancing a claim area to include 
Indigenous engagement. The MRA also provides for the timely notification of a mineral claim 
application to affected Indigenous Governments. This will serve to avoid conflicts by ensuring 
there are no surprises when exploration work begins to occur.   
 
These changes in the approach to the issuance of mineral interests are meaningful. It means 
that the registering of a mineral claim is not an infringement of Aboriginal title as no 
proprietary rights are granted through it. By way of example, this allows time for KFN, once 
notified of a mineral claim, to develop a relationship with the developer, and for the developer 
to develop a relationship with KFN, prior to any proprietary interest being granted.  Although it 
is not built into the Bill, it remains KFN’s expectation that a developer will agree to some form 
of exploration or other preliminary benefit agreement prior to the issuance of an interest in the 
lands through a mineral lease. Because this expectation is based on KFN’s position that it 
continues to hold Aboriginal title, which is not the case for all Indigenous Governments in the 
NWT, KFN will pursue this expectation outside of this legislation through existing consultation 
and negotiation processes.   
 
This brings us to one of the most critical components of the MRA from an Indigenous 
Government perspective: the requirement for a benefits agreement between a developer and 
affected Indigenous Governments before the issuance of a production licence. Although 
benefits agreements are quite common today, they are not statutorily required. This addition 
to the NWT’s mineral legislation, by codifying the requirement for a benefit agreement under 
Part 5 of the Bill, provides comfort to Indigenous Governments that their interests will not be 
overlooked or ignored by an unreasonable developer. During the TWG discussions, the GNWT 
submitted industry’s concerns that they not be in the position of being ‘held hostage’ by the 
benefits agreement requirement; in other words, industry does not want to be in a position of 
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having to agree to excessive demands or have their project ‘vetoed’ by an Indigenous 
Government.  Through the TWG co-development process, Indigenous Governments and the 
GNWT worked together to achieve an accommodation in this respect whereby the MRA 
introduces the requirement for a benefits agreement at the appropriate stage in mineral 
development, but with a dispute resolution process (to be further elaborated in the Bill’s 
regulations) and the possibility of a ministerial exemption to this requirement in exceptional 
circumstances, as provided for at subsection 52(3). While KFN’s view is that benefits 
agreements are best practice, expected corporate behaviour, and that an exception to this 
requirement is not necessary, as part of the compromise approach applied in the co-
development process, KFN accommodated the inclusion of the discretion provided by the 
ministerial exception at the GNWT’s urging. We note that the ministerial exception must be 
approved by the Executive Council and KFN believes that this is unlikely to be used often (if 
ever) or without considerable forethought. In essence, subsection 52(3) is available only as a 
‘backstop’ for the minister if and when no other option is apparent or practical. It was included 
at the GNWT’s request.   
 
On May 8, 2019, at the Committee hearing in Yellowknife, KFN noted some confusion over 
what are termed Socio-Economic Agreements (SEAs), which are agreements between a 
proponent and the public government (in the NWT case, the GNWT); Impact Benefit 
Agreements (IBAs), many of which already exist between proponents and Indigenous 
governments; and the term ‘benefits agreement’ used in the MRA.  For clarity, SEAs are those 
agreements referred to in section 51 of the MRA Bill and are broad agreements between the 
proponent and GNWT setting targets for socio-economic mitigation and benefit measures; 
these have traditionally not been legally binding agreements.  In contrast, IBAs are generally 
private, legally binding agreements between one or more Indigenous Governments and a 
proponent. These are private and flexible agreements designed to meet the needs and interests 
of the parties; however, typically they have addressed both environmental and social impact 
mitigation measures along with economic benefits packages.  They may include such things as 
annual incentive payments, equity investment, employment/contracting criteria, and training 
commitments.  
 
It is the latter, the economic benefits package portion of these IBAs, that are consistent with 
what is being termed a ‘benefit agreement’ in the MRA.  This distinction was made in the MRA 
at the urging and request of the GNWT.  KFN understands from the GNWT’s submissions during 
the TWG process, that the reason the MRA does not include the term ‘impact’ is because the 
MRA is not intended to regulate the mitigation of social or environmental impacts.  This is 
because there is other legislation, such as the Mackenzie Valley Resources Management Act, 
and other bodies, such as the Mackenzie Valley Environmental Impact Review Board and the 



5 | P a g e  
 

NWT Land and Water Boards, which hold regulatory authority and responsibility in the area of 
environmental impacts and mitigation.   In other words, Indigenous Governments may still 
negotiate IBAs with a proponent, but it is only the ‘benefit’ portion of these agreements that 
are required by, and which will serve to satisfy, the requirement created under subsection 52(1) 
of the MRA. The ‘impact’ mitigation portion of a project’s development may, however, still be 
required (or prudent) under other legislation and/or processes. 
 
To be clear, KFN believes that Part 5 is a fundamental component of the overall integrity of Bill 
34 and should not be amended or delayed from moving forward.  
 
KFN notes that socio-environmental impact concerns, which remain of high importance to KFN 
and many other Indigenous Governments, will be addressed through environmental 
assessment and regulatory processes established under other legislation.   
 
There are many other provisions in the MRA that underwent serious discussion by the TWG, 
particularly around notification and consultation, and KFN believes that more improvements in 
this area could have been undertaken. There was also considerable discussion over the level of 
detail to be included in the Act and how much to carry forward and address through the 
regulation-making process. KFN has a strong interest in the development of those regulations 
and, accordingly, below we offer a suggested amendment for the Committee’s consideration to 
the Bill to assist in ensuring both KFN’s and other Indigenous Governments’ ongoing 
participation in that process. Overall, however, through the TWG discussions, KFN believes that 
this Bill and the process that was undertaken in its development, has resulted in a judicious 
balance of reforms and changes that respect Aboriginal rights and interests without unduly 
restricting responsible mineral development from moving forward. It also leaves room for these 
changes to the legislative framework to be further refined and detailed through anticipated 
amendments to the regulations. In this way, the MRA should reduce conflicts, improve 
regulator-industry-Indigenous Government relationships, and ensure the meaningful 
involvement of Indigenous Governments in mining development that takes place within their 
settlement areas or traditional territories. 
 
The one issue that KFN sees as a gap in the current MRA is that it does not contain an explicit 
requirement for Indigenous Governments to be involved in future legislative amendments to 
the Act or in the development of the regulations that are housed under it.  To its credit, as the 
sponsoring Department for this Bill, the Department of Industry, Tourism, and Investment (ITI) 
is currently working with the IGCS to establish a process for Indigenous Governments to remain 
engaged in the co-development of the regulatory amendments that will be necessary following 
the Bill’s assent. While this approach is commendable, a commitment to formal and ongoing 
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legislative engagement - inclusive of subordinate legislation, regulations, and implementation - 
would provide more comfort.    
 
A simple means of guaranteeing that this occurs would be to amend section 111 of the Bill by 
way of the addition of a subsection to which could read:  

“(7) The Minister shall consult with Indigenous governments during the development 
of regulations under this Act.” 

 
In closing, KFN has appreciated ITI’s commitment and diligence in working with KFN and other 
Indigenous Governments through some difficult but necessary conversations in order to 
produce a modern, progressive, and mutually acceptable piece of legislation for review by the 
Legislative Assembly, including this Committee.  KFN looks forward to further discussions with 
ITI on the regulations that must be developed for the MRA to become fully operational.  As a 
member of the IGC, KFN will continue to work with other Indigenous Governments and the 
GNWT to develop a legislative regime that reflects a modern framework for the cooperative 
and coordinated management of lands and resources in the NWT, without compromising its 
inherent Aboriginal and Treaty rights.  A cooperative approach will promote positive 
relationships between governments, communities and proponents, and will generate 
sustainable benefits for the NWT as a whole. 
 
Mahsi. 
 
 
Submitted by Peter Redvers 
Lead – Negotiations and Consultation 
 
 
cc.  Michael Ball, Deputy Clerk 
 Standing Committee for Economic Development and Environment, GNWT 
 
 Hon. Wally Schumann, Minister 
 Industry, Tourism and Investment, GNWT  


