
Thank you for this opportunity to present my thoughts on Bill 39 the Environmental Rights 

Act. My name is Matilda Becker, I am a PhD student from the University of Oxford in the UK. 

I have been in Yellowknife since September 2018 carrying out fieldwork which has mainly 

involved speaking with geologists about the philosophy behind geological mapping. That is to 

say that the Environmental Rights Act is not related to my research. I am not presenting on 

behalf of a specific organisation, but would like to provide feedback on the Bill 39 within a 

broader context of public democracy and environmental rights. I will also speak to some 

specifics of the Bill.  

I am motivated to provide comment on the Bill since it is a unique and progressive piece of 

legislation within the Canadian jurisdictional context. I believe politics and change is led by 

example, as since the Northwest Territories are one of the few jurisdictions in Canada to have 

an environmental rights act, it is imperative that the best possible example is shown here for 

others to follow suit. This presentation should take me less than 15 minutes.  

In this presentation I present some comments on 1) the procedural aspect of drafting the bill; 

2) the need to identify the right of residents to a healthy environment; 3) the need to define 

what healthy environment, significant harm, and reasonable grounds for concern mean; 4) that 

such definitions are important in ensuring human health; and 5) the need for informational 

access for the public via a registry. My underlying message is that the environmental rights act 

is not primarily about environmental protection, but about protecting residents’ right to a 

healthy environment. The difference is significant and ensuring that this sentiment will be clear 

throughout the Act is imperative for it to be meaningful, robust and effective. 

1) PROCEDURAL NOTES 

I would firstly like to recognise the hard work of the Standing Committee in hearing and 

responding to the publics’ comments on these many pieces of legislation. Your work over these 

weeks is no enviable task. This format of legislative review and deliberative democracy is a 

model that should be praised. I hope it can work to inspire other jurisdictions globally, as 

transparent and inclusive governance is critical in fostering an environment of political trust 

and accountability. The work of concerned residents in engaging with this process has however 

been made much harder by the sometimes piecemeal, mistimed and fragmented nature of 

information sharing, especially in relation to “what we heard” documents and plain language 

summaries. It would also be helpful if government departments could provide the evidence of 

their best-practice reviews, and how these have been incorporated into the bills. Furthermore, 



I would challenge the ability for organisations and publics to deliver comments on the drafting 

of public bills without being named – surely it is in the public interest to know who is informing 

the Territory’s legislative development? Such openness would help Cabinet reach its mandate 

for transparent governance.  

I will now address some specific recommendations for changes and additions to the Bill, which 

I believe will help ensure that the right to a healthy environment is protected. As it stands, the 

ERA is a bucket with holes in, and the Standing Committee has many opportunities to help 

plug those gaps. The largest hole in the ERA is the looseness of terminology, and lack of critical 

definitions. There are two critical definitions that must be included, that of the right to a healthy 

environment, and the meaning of “healthy environment”. 

2) THE NEED TO DEFINE THE RIGHT TO A HEALTHY 

ENVIRONMENT 

First, I ask the Standing Committee to ask Cabinet to include the “right to a healthy 

environment” as a standalone definition in section 1 of the Bill, to help ensure that 

environmental rights are not only reactively enforceable. This is a fundamental component of 

environmental rights acts found globally. Canada is one of only 12 in 192 countries in the 

United Nations not to recognise this right. As a standard-bearer of environmental legislation in 

the country, the Northwest Territories therefore have a key opportunity to lead by example and 

mirror contemporary legal trends. As examples, India, Bolivia, some US states, and New 

Zealand all consider environmental rights as a fundamental pathway for ensuring socio-cultural 

and economic health. May I suggest the Stockholm Declaration of 1972 as a starting point for 

those amending this Act to write an appropriate definition. Other presenters have provided 

other potential definitions in writing, but the Declaration reads: 

Man has the fundamental right to freedom, equality and adequate conditions 

of life, in an environment of a quality that permits a life of dignity and well-

being, and he bears a solemn responsibility to protect and improve the 

environment for present and future generations. 

Note that these sentiments of environmental rights have been poorly reflected by this Bill. 

There is no substantive link made between a healthy environment and human well-being, and 

only cursory attention has been payed to intergenerational environmental rights in the 

preamble. I will return to these points in a moment.  



Thus, without the stand-alone definition of residents’ rights to a healthy environment in Section 

1 of the Bill, my concern is that residents must wait until “significant” environmental harm has 

occurred or is about to occur before they may assert their rights or have them recognised. This 

leads me to my third key point, 

3) THE NEED FOR DEFINITION OF KEY TERMS “HEALTHY 

ENVIRONMENT”, “SIGNIFICANT IMPACT” AND 

“REASONABLE” 

Without these, residents’, organisations’, and governments’ perception of harm will remain 

entirely subjective. This cannot be allowed if consistent and predictable application of this Act 

is to be ensured. The Act must contain substantive definitions of, at a minimum, a “healthy 

environment”. This would provide a legal baseline against which “significant harm” could be 

judged; whilst adding clarity and assurance to any individuals or organisations engaging in 

activity that could cause environmental harm. This is a fundamental rule of law – it must be 

clear and predictable. Similarly, if a definition of “reasonable” grounds cannot be reached, 

having “healthy environment” defined would add a point of relativism for residents to judge if 

their cause for concern may be valid, and indeed any Minister or court investigating. I am not 

a lawyer by training so cannot speak to the exact wording that these definitions should include, 

but a definition of “healthy environment” must be included at a minimum to ensure the Bill’s 

strength and enable it to be understood and effectively implemented.  

4) THE IMPORTANCE OF DEFINITIONS IN ENSURING EQUAL 

ACCESS AND APPLICATION OF THE LAW; AND AVOIDING 

THE EXACERBATION OF EXISTING INEQUALITIES. 

A healthy environment must be recognised as a baseline for a healthy society. Therefore, a 

stand-alone recognition of the right to a healthy environment may help ensure that 

distributional injustices do not emerge or become reinforced amongst the population as a result 

of weakly enforced or imbalanced access to the legislation. If that right is not defined, it relies 

upon the action of the individual to assert their right, which they may not be in a position to 

do. Consider for example non-adults or the severely disabled. There is significant evidence to 

demonstrate that environmental harms are often differentially distributed between populations, 

and that the impact of environmental ills cannot be met with the same resilience by all 

demographics. Additionally, environmental injustices may exacerbate socio-economic 



problems in already vulnerable populations. Peer-reviewed research from around the world 

makes strong links between a) socio-economically deprived people being more likely to live in 

proximity to an environmental hazard; and b) this spatial relationship negatively impacting the 

physical and mental health of those exposed populations. This evidence demonstrates that 

strong environmental rights are important not just for the preservation of environmental health, 

but for reducing social stressors on populations which inevitably have economic consequences. 

I must reiterate that this Bill should not be thought of as a means to protect the environment, 

but as creating a solid foundation of societal wellbeing which has its foundations on a healthy 

environment.  

Therefore, a point of concern lies in Section 8 Investigations, which ensures that only those 

with access to a Commissioner to swear an oath may make an appeal for investigation. May I 

suggest that this requirement is removed, in order to enable those living remotely to access 

their rights easily without disproportionate inconvenience or cost to them? Perhaps a return to 

the previous Environmental Rights Act’s requirement for two adults would be preferable. The 

Act must account for the diversity of the NWT’s residents and communities, and at current it 

does not do so. After all, can Cabinet ensure that a Commissioner of Oaths should be available 

even in the most remote communities? Furthermore, the overbearing ability of the Minister to 

use his or her discretion, a very concerning pattern amongst the new Bills, to decide whether 

or not to proceed with an investigation, undermines the Act’s ability to stand independent of 

politics. May I suggest the inclusion of a subsection under Section 8 “Investigations” that at 

least allows for the appeal of Ministerial decisions?  

Another concern relates to intergenerationality. Whilst it is recognised as important in the 

preamble, certain elements of the Bill undermine it. For example, Section 13 subsection 4 reads 

“it is a complete defence to an action commenced under subsection (1) that the harm caused by 

the defendant’s act or omission is and will remain entirely restricted to lands owned by the 

defendant or to lands in respect of which the owner has expressly authorized the defendant to 

cause the harm.” Authorisation should not be allowed as a complete defence. This allows for 

the intergenerational challenges of dealing with predecessors’ environmental harms to 

continue. It is disappointingly short-sighted.  

I will now turn to point 



5)  The need for informational access by the public through a registry.  

I note how, despite assurances from ENR in their consultation for this Bill, there is no public 

registry to be established. The Aarhus Convention (which I am fully aware Canada is not a 

signatory of) demonstrates the recognised link between public access to information and 

publics’ right to a healthy environment. I quote: 

 “In order to contribute to the protection of the right of every person of 

present and future generations to live in an environment adequate to his or 

her health and well-being, each Party shall guarantee the rights of access to 

information, public participation in decision-making, and access to justice in 

environmental matters”.  

As well as speaking to my previous concerns about access to justice, the Aarhus Convention, 

highlights the importance of information access and public participation as a component in 

protecting environmental rights. It is not enough to legislate for environmental rights and to 

make investigations possible, the inclusion of the public must go beyond investigation as a 

final stage in rights’ protection.  The public must have a portal through which to know about 

decisions made by government relating to the environmental rights act, and should be able to 

post comment on any new policies or legislation that may impact that right. Ontario has such 

a portal, the Environmental Registry of Ontario, which Cabinet and ENR could look to for best-

practice. In this registry, people are able to comment on changes to legislation, any proposed 

or ongoing consultations, and to view government decisions.  

To close my presentation, I’d like to thank the Standing Committee for giving me their time , 

and also for their work ensuring that the NWT’s residents have the opportunity to express their 

opinions on this legislative development.  


